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Trusters Internat lrrovemenr Funp, ApprELLANt, vs. 
Wu Batey, APPELLEE. 
1. Under.the statute of Florida, which authorizes the calling in of a Judge of 
- the Oircnit Court in cases where one or two of the Supreme Court Judges 
are disqualified, it is absolutely. necessary the retiring Justice should; be dis- 
qualified to render the Circuit Judge eligible and competent to sit. This dis- 


qualification must be a legal one, not imaginary, or of feelings of delicacy, or 
of inconsistency, not coupled with interest, but must be valid in law. 


2, The same objection must be against a Judge.as against.a juror; because one 
is to judge of the law, the other of a fact. 


3. Tt does not always rest with the Jndgealone, whose right to sit is questioned, 
t0 say ‘Whether he is or not diequalified.. In cases where there is a doubt or 
qpestion, it should be referred to the decision of the Court. 


4 A Judge, as wellas a juror, must be immediately interested in the very Habel 
in questien, which interest must not be uncertain or speculative. A mere 


speculative possibility of such an interest is no sufficient ground fora — 
challenge to a juror or Judge, ¢ 


This case was decided at "Tallahassee! 

‘At# term held in January, 1862, the sind Court de- 
livered’ah opinion in the ease of The Trustees of the Inter- 
wal Improvement’Fond vs. William Bailey, affirming the 
decree Of the’Circnit Court. A ‘petition fora rehedring of 
thié case was filed at the same'term of the Oourt by the cotn- 
sel for appellants, which-was refused. “An Act of thé’ 
_, intate, approved: December 10; 1862, entitled “An Aet to 
” repeal an Act to facilitate the construction of the St. John's 
and dndian River Canal; approved January ist, 1857, and 
for-other purposes,” contained the following provision : 
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“Suc. 8. Be tt further enacted, That the Attorney General 
shall file an application before the Supreme Court for a re- 
hearing in the case of the Trustees of the Internal Improve- 
ment Fund vs. William Bailey, before a competent trijunal, 
or by”bill oF otherwise, to be filed by him, shall come befote 
a.competent tribunal to have the questions in the above case 
settled, and the questions arising out of this Act in regard 


to the Indian River Canal.” 


In pursuance of the provision of this section, the Attorney 
General, at this term of the Court, filed his application, ac- 
cording to the directions of the law, as follows : 


To the Justices of the Supreme Court of the State of Florida, 
setting at the City of Taliahassee : 

The Attorney General of the State of Florida, Jno. B. 
Galbraith, shows to this Honorable Court, that at the first 
session of the 12th General Assembly of this State'an act 
was passed entitled “An act to repeal an act to facilitate 
the construction of the St, John’s and Indian River Canal, 
approved January Ist, 1857, and for other purposes ;” ap- 
proved December 10th, 1862. -That the 8th Section of said 
act is as follows, to wit: 

“Src. 8. Be it further enacted, That the Attorney Gen- 
eral shall file an application before the Supreme Court for a 
rehearing in the case of the Trustees of the Internal. Im- 
provement Fund vs. William Bailey, before a competent tri- 
bunal, or by bill or otherwise, to be filed by. him, shall come 
before a competent tribuna] to have the questions in the 
above case settled, and the questions arising ont of this act 


_in regard to the Indian River Canal.” 


Therefore, in. accordance with the provisions of the above _ 
cited: section or law, application is made before this Supreme ~ 
Court for rehearing in the case of the -Trnstees of the In- 


ternal Improvement Fund vs. William Bailey before a com- 
; . 
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petent tribunal, and your Honorable Court is hereby peti- 


tioned to grant the saine. 
JNO. B. GALBRAITH, 
Attorney General of Florida. 


Motion was made to docket the case. 


The first question to be determined by the Court was its 
competency to hear the application at all; and, secondly, the 
power of the Legislature to direct such an application to be 
made, or to be heard or entertained by the Court, 

The competency of the Court in regard to the matter in 
hand was not made a question in the original argument of 
the case, but is now presented as a reason why certain mem- 
bers of the Court cannof sit to determine the present mo- 
tion. It appears that at the time when the case was decided 
by the Court, that one of the Justices was a stockholder in 
the Pensacola and Georgia Rail Road Company, though he 
is not at this time; and also that he was one of thé Trustees 
of the Internal Improvement Fund, who endorsed the bonds 
that Bailey holds, It also appears that the children of 

ther of the Justices hold stock in the said Company. 
thee are the grounds upon which the incompetency of the 
Court i is asserted. 


Thos. Balitzell, in behalf of the petition and motion. 


The Court ruled that it was not competent for the coun- 
sel of the Trustees to appear on this occasion, yet by the in- 
vitation of the Attorney General he has been permitted to 
sustain the proceeding directed by the Legislature, and with 
perfect propriety, inasmuch as he was 4 member of that body 
and possessed of the reasons which induced its adoption, 

eipieebarasniane, tote Gb eonunaincee 
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ad Georgia Rail Road Company, and’ one “of. ‘diem was 3 
Trustee of the Internal Improvement Fund, who signed the 
endorsement on which the suit was founded, a fact asserted 
in the petition for a rehearing presented to the Court before 
its final decision. Whether such relation made them in- 
competent to hear and determine the cause, is the question 
now presented for the consideration of the Court. 

Though the opinion and the brief of counsel, in the 10th 
volume of Florida Reports, page 114, present the facts and 
arguments in the main, yet their recital here is deemed es- 
sential to a proper understanding of the case. 

In the year 1841, the Congress of the United States made 
a donation to the State of Florida of 500,000 acres of land, 
on the condition that “the net proceeds thereof shall be 
faithfully applied to objects of Internal Improvement, to wit : 
roads, railways, bridges, canals, j improvement of water cour- 
ses arid drainage of swamps.” 

In 1850, they made another donation “to enable the State 
of Arkansas and other States to .construct necessary leveés 
and drains to reclaim the swamp and overflowed lands within 
their limits, ” whereby they granted the whole of said lands, 
unsold at the passage of the act, provided that the proceeds 
of said lands, whether from sales or by direct appropriation, 
shall be applied exclusively, as far as may be necessary, to 
the purpose of reclaiming said lands by means of sevens and 
draining.” 

The athotfiit thus obtained by the State of Floridaiis esti- 
matéd at'twelve millions of acres, ne the —_ 
subject of the present controversy. =» histase 

En the year 1851, thie law was courmaantcaned bythe 
ernofto"the State Legislature, who, - -accepting the grant, 
directed “a clasificttion of the Inde, and the Treasarer.to 
keep’ the thereof dictinct and: separate 
fort others.” aha’ a "ight of pre-emption wes ‘granted in 
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jak. Int 1853, contracts were directed to be made with 
persons “to reclaim swamp lands for a portion, not exceed- 
ing half.” 

The Constitution of the State makes it the “auty of the 
General Assembly “to provide for the prevention ,of waste 
and damage of the public lands now possessed or that may 
hereafter be ceded to the State, and it may pass laws for the 
sale of any part or portion thereof, ard in such ease provide 
for the safety, security and appropriation of the proceeds ;” 
also “to ascertain, by law, proper objects of improvement 
in relation to roads, canals and navigable streams, and to 
provide for a suitable application of such funds as may be 
appropriated to such improvements.” 

In the year 1855, the Assembly passed the Interial Im- 
provement law, which, reciting the provision of the Consti- 
tution of the State above quoted, and the two acts of Con- 
gress referred to, “for the purpose of assuring a proper ap- 
plication of the fund for the purposes therein declared, vests 
the said lands and all the funds arising therefrom in five 
Trustees—the Governor, Comptroller, Treasurer, Attorney 
General and Register of State Lands, and their successors— 
to hold the same in trust, with power to sell and transfer 
said lands and receive payment for the same, and- invest the 
surplus moneys arising therefrom in stocks of the U. &., 
stocks of this State, or Internal Improvement bonds issued 
under the provisions of this act, and to pay the interest from 
time to time on the bonds to be issued. by the different Rail 
Road Companies under the wee of this act.” See, 2, 
page 10, Acts 1855. y 

It is also enacted, “that for all pay ments made by the 
Trustees of the Internal Improvement fund on account of 
interest for any Rail Road Company, agreeably to the pro- 
visions ofthis act, said Trustees shall demand and receive 
from said Rail Road Company'equal amounts of the capital 
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stock of said Company, which stock shall entitle the Inter- 
nal Improvement fund to all the privileges and advantages 
of private stockholders.”—See. 14, page 15. 

The third section provides, “that all bonds issued by any 
Rail Road Company, under the provisions of this act, shall 
contain a certificate on the part of the Trustees that said 
bonds are issued agreeably to the provisions of this act, and 
that the Internal Improvement fund, for which they are Trus- 
tees, is pledged to pay the interest as it may become due on 
the said bonds.”—Sec. 3, page 10. 

Another section provided that “the Trustees shall make 
such arrangements for the drainage of the swamp and over- 
flowed lands as in their judgment may be most advantageous 
to the Internal Improvement fund, and the settlement and 
cultivation of the land, &c.—Sec. 16, page 15. 

In the year 1861, the Legislature passed a law by which it 
was enacted that “ the Trustees shall contract for the clear- 
ing out and improving the channel of the Apalachicola river, 
and to reclaim the swamp and overflowed lands on said 
stream, and shall have the said work done as soon as prac- 
ticable, and shall raise whatever means are necessary from 
the Internal Improvement fund and from the lands thereof.” 

This the Trustees were prevented from doing by an in- 
junction, issued at the instance of General Bailey, the holder 
of $30,000 of bonds issued by the Pensacola and Georgia 
Rail Road Company, payable in thirty years, with interest 
‘at seven per cent. semi-annually, signed by the Trustees, in 
accordance witk the third section of the act aforesaid, and 
who claimed that the entire fund should be appropriated to 
the payment of the bonds issued to this and other Compa- 
nies,.and to no other use or purpose. 

- The Trustees replicd that the subject of drainage, the 
eleim asserted by the City of: Apalachicola, had equal rights 
to a portion of the tund by the 16th section of the Internal 
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Improvement law, by the 500,000 acre grant of Congress 
and the Constitution of the State, aid the superior and ex- 
clusive right to the twelve millions grant by the express 
terms of the donation; that the exclusive right claimed for 
Rail Roads had no letter, line, section nor clause of any law 
in its favor, but was directly opposed to them all; that the 
State was but a Trustee to execute and carry into effect the 
provisions of these acts of Congress, to which her faith was 
pledged, and. that she could not create a new trust to apply 
the land to different purposes and to other objects. They 
farther contested the right of these corporations to any part 
of this fund, under that clause of the Constitution of the 
State which declares “that the General Assembly shall not 
pledge the faith and credit of the State to raise finds in aid 
of any corporation whatever,” insisting that funds were ob- 
tained from complainant Bailey, through this pledge of the 
State’s lands and resources in aid of this corporation, and 
that consequently the engagement was void. 

Other views presented by counsel were to the effect that 
the Trustees (even if the obligation was admitted to be valid) 
were but securities, guarantors or endorsers to the amount 
of the interest, and in no event liable, except in case of the 
insolvency of the principal, the Rail Road Company, which 
was not pretended in this case. 

And, again, admitting the pledge or mortgage, the right 
of the Trustees, as mortgagors, to improve the property by 
drainage of other means has not been taken away by legis- 
lative action—this has been exercised by common consent 
throughout the State for years past, in case of the Union and 
Life and Trust Banks, and never contested by any. 

The Constitution, too, provides “ for an application of the 
funds by the General Assembly and their appropriation for 
improvements,” and expressly enjoins, in another clanse, 
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that “no money shall be dame from the ‘anh but in 
consequence of an appropriation by law.” 

-The Judges held that “the General Assembly took a wise 
view of the Constitution, and therefore designated, in the 
beginning, only a few grand objects vital to the State for 
improvement, leaving others to wait for State aid until those 
first inaugurated should have passed successfully through 
the fiery ordeal of their difficult and doubtful struggle into 
existence. Accordingly, the General Assembly designated 
for State aid, in the first instance, only a line of Rail Roads 
from Jacksonville to Pensacola—from Fernandina to Tampa 
Bay, with a branch to Cedar Keys—and from Tallahassee to 
St. Marks—and a Canal between the Indian and St. Johns 
Rivers. Aéter these roads should be built and prove a suc- 
cess by being able, for five successive years, to pay six per 
eent. on the capital stock paid in, and the interest on the 





- bonded.debt, and one per cent. yearly to a sinking fund on 


said debt, then the Trustees may apply, under the direction 
of the Legislature, the annual income arising from said fund 
for other purposes of Internal Improvement. This we clear- 
ly think the Legislature had a right to do.”—Reports, p. 127. 
They say “they will not discuss the question whether the 
act of 1855 is in violation of the act of Congress ceding the 
lands composing the Internal Improvement tund to the State. 
It is enough for them to know that the Trustees derive their 
existence from the act of 1855.”—p. 128. Again: “The 
act of 1861 .is an attempt to repeal the act of 1855, in so far 
as. it seeks to divert the Internal Improvement fund from the 
purposes therein indicated, which, we have shown, cannot 
be done, sinee rights have become vested under it. All the 
fund. having been appropriated for the present to, the pur- 
poses mentioned in the act, it follows that the rights of those 
who have purchased bonds, on the faith of that appropria- 
tion, would be violated if any portion of the fund should be 
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applied to any other purposes so as to endanger their secn- 
rity.”—p. 130. . 

That this is in fulfilment and execution of the trust “ faith- 
fully to apply the net proceeds of the 500,000 acre tract to 
roads, railways, bridges, canals, improvement of water cour- 
ses and draining of swamps,” or of the twelve million acre 
grant exclusively to the “reclaiming of swamp and over- 
flowed lands by means of levees and draining,” is no where 
asserted nor pretended; and yet the Trustees are required 
to apply these proceeds in direct derogation and disregard 
of the very graut under which they hold, this trust being 
manifest in the very instrument and act of their creation !— 
in disregard of the Constitution designating “roads, canals 
and navigable streams as the proper objects of improve- 
ment,” and in disregard of the Internal Improvement law 
itself, that provides as well for other subjects as for Rail 
Roads. 

As to the objection that the endorsement of the Trustees 
“ pledged the faith and credit of the State to raise funds in 
aid of a corporation,” the Judges say: “To our minds the 
difference between appropriating or pledging a fund already 
raised by the gift of the United States to the State of Florida 
and the pledging of the faith and credit of tl:e State to raise 
funds not yet in existence, is too manifest to admit of much 
argument. It is very clear that the Gencral Assembly could 
not issue what are known as faith-bonds in the banking his- 
tory of this country, thereby pledging the faith and credit of 
the State to raise funds in aid of a corporation, but we think 
it equally clear that the General Assembly may convey in 
trust, pledge or mortgage, for the benefit of those who may 
aid in the construction of certain improvements, a fund al- 
ready existing and possessed by the State throngh the ces- 
sion of the TInited States.” 
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This position is the only one taken by the Trustees which 
the Court thought worthy of discussion. We have already 
seen, as to another prominent point in the case, the declara- 
tion that they “would not discuss it.” Other positions, 
alike important and essential to the merits, were overlooked 
or not considered. 

It is urged that tlie Trustees are estopped from setting up 
any of these defences. Text-books and books of reports es- 
tablish the very opposite. “ Estoppel does not apply to a 
grant or acting officially as a public agent or trustee.”—1st 
Greenleaf Ev., p. 27; Coke Litt., 363;12 T. R. 14. This 
is most conclusively established by the case of Newell vs. 
the People of New York, having a bearing on the case in 
other aspects. 

In the year 1851, the Legislature of New York passed a 
law for the enlargement of the Erie and other Canals, by 
which the Comptroller of the State was directed to issue cer- 
tificates to the amount of a million and a half of dollars, re- 
deemable in the revenues of the Canal, but, on the face of 
the c:rtificates stated to be without any other obligation, 
liability or pledge on the part of the State.” 

These were objected to, “as being in their vital parts and 
provisions not only unauthorized by the Constitution, but 
in direct conflict with it, which provides that ‘no debt shall 
be hereafter contracted by or in behalf of the State, unless 
authorized by a law imposing an annual tax to pay interest 
and provide fur the discharge of the principal—such law to 


be submitted to the people before it can take effect.’ ” 


In support of the certificates, it was urged “that the law 
was passed by a large majority of the Legislature, and rati- 
fied by one subsequently elected—that the Executive of the 
State and State officers had carried it into partial exeeution 
—that a number of the most distinguished and able jurists - 
and expounders of constitutional law had examined the 
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quéstion and written opinions in favor of it without the ex- 
pression of a doubt, and that important rights, involving 
immense sums of money, had been vested under it.” Yet 
the Court of Appeals of the State, composed of eight Judges 
of the greatest learning and ability, after great deliberation, 
with but one dissent, declared the law unconstitutional— 
that no rights were vested under it, and “that if the law 
were carried into effect it would impose an obligation on 
the State to pay the certificates, notwithstanding the dis- 
avowal of obligation, liability or pledge on its part.”—3 Sel- 
den, 119. 

The effort was common to the Legislature of both States, 
New York and Florida—that of pledging the revenues, the 
means and property of the State, without creating a debt. 
Yet, with great propriety, it was declared ineffectual on the 
ground that, without a debt, there was no mortgage nor 
pledge—there being no incident without a principal. 

It will thus be perceived that the issues raised in the case 
were of vital importance to the Pensacola and Georgia Rail 
Road Company, much more so than to the party on the 
record, General Bailey. That corporation being fully re- 
sponsible and solvent, he was not much concerned as to the 
liability of the endorsers. If the Court should decide the 
endorsément of the Trustees to be invalid, and that drainage 
had the exclusive right to the twelve million grant, the Rail 
Roads would become liable, and the Trustees and the State 
be relieved from the payment of seven per cent. interest on 
$3,512,860 of bonds issued for thirty years, amounting to 
$7,377,000. The Pensacola and Georgia Rail Road Com- 
pany would be responsible for nearly half this amount~ 
$3,688,500. Ifthe Court should decide that improvements 
might be made from the fund, and that other subjects— 
towits canals, water courses, bridges, &c.—were entitled 
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to participate, then on would be a reduction of the 
amount to be paid for them to this extent. 

And, superadded to these results, upon such a decision 
the corporation would lose the sale of their stock to the 
amount of the interest paid for, say the sum of $3,688,500, 
as provided by the 14th section of the Charter—would be 
deprived of bonds to the amount of $220,000 for the exten- 
sion from Tallahassee to Quincy, an application for which 
was being made at the time of the decision, and would lose 
all further bonds directed to be issued for the extension of 
the Road from Quincy to Pensacola. Such was the estima. 
tion in which the decision was held by this Company, that 
the opinion of the Court was published in their Report of 
1862, with the assurance of their President “ that the Su- 
preme Court of the State had decided that a holder ot bonds 
issued under the Internal Improvement act of 1855 may in- 
join the Trustees from appropriating any portion of. it to 
other purposes than those named in the act, so as to endan- 
ger its security, even though such appropriatiun be com- 
manded by a subsequent act of the General Assembly, and 
that there should be no difficulty of disposing of such secu- 
rities at par.” 

By the decision of the Court, as announced in 10th Flo- 
rida Reports, the entire amount above stated has been saved 
to the Company—such being the direct, immediate, certain 
interest of the Pensacola and Georgia Rail Road Company 
in the subject of the suit of General Bailey vs. the Trustees 
of the Internal Improvement fund, and such the degree and 
amount of interest of all and each of the stockholders of that 
corporation. 

And, now, it is most respectfully submitted whether the 
conclusion be not irresistible, that the members of this Court 
who are stockholders in that Company,..in asserting: theiz 
competency to determine the questions at isene, are not thus 




















TERMS HELD IN 1863-'4 225 




















Trustees Int. Imp. Fund vs. Wm. Bailey—Opinion of Court. 


. a 








their own acts as such, and to decide upon the validity of 
their own bonds and obligations, contested before them by 
an adversary party, and, moreover, one of these members 
having been a Trustee of the Internal Improvement, signing 
the endorsement on the bond? It is further submitted 
whether this member is aot consequently now placed in the 
attitude of assuming to determine the nature and extent of 
his authority in that official character, asserting the validity 
of his action in the premises and determining the legality of 
his official deed, in like manner contested by a party *deny- 
ing its validity and presenting a claim in conflict with it? 

If, therefore, such be the true relations of the members of 
the Court to the subject-matter on which the suit of General 
Bailey against the Trustees is founded, and such the relative 
connection and interest in which these members are, as it is 
contended, inevitably involved, then the incompetency of a 
majority of the Court in the decision referred to becomes so 
apparent and manifest as to require no farther argument in 
its support. 


M. D. Papy,in behalf of the appellee, and against the 
motion. , 


FORWARD, J., delivered the opinion of the Court. 


The appeal in this case was argued before this Court on 
the 14th and 15th days of January, A. D. 1862; and on the 
31st day of said month and year this Court delivered its opin- 
ion aflirming the decree which had been rendered in the 
case by the Judge of the Middle Circuit.—See 10 Florida, 
page 125. 

Fifteen days were then granted to counsel to file petition 
for a rehearing, and on the 19th of April, 1862, the prayer 
of the petition was denied. 
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And now at the opening of the present term,.on the 7th 
December, 1863, the Attorney General presents another ap- 
plication for.a rehearing, and stated that he did so, not as 
the attorney of the appellants, but solely in obedience to the 
8th section of an act of the General Assembly, passed since 
the decision of that,case, to wit: on the 10th December, 1862, 
and entitled “ An act to repeal an act to facilitate the con- 
struction of the St. John’s and Indian River Cayal, approved 
January Ist, 1857, and for other purposes,” which reads as 
follows, viz: 

“That the Attorney General shall file an application be- 
fore the Supreme Court for a rehearing in the case of the 
‘Trustees of the Internal Improvement Fund vs. William 
Bailey, before a competent tribunal, or by bill or otherwise, 
tobe filed by him, shall come before a competent tribunal to 
have the questions in the above case settled, and the ques- 
tions arising out of this act in regard to the Indian River 
Canal.” 

The Attorney General, simultaneously with the presenting 
of the petition, and as an initiatory step to its hearing, moved 
to docket the case of the Trustees of the Internal Improve- 
ment Fund, appellants, vs. William Bailey, appellee, where- 
upon M. D. Papy, Esq., who had been Attorney and Solici- 
tor for said William Bailey in said cause and still represent- 
ing him, being present, objected to said motion on the ground 
that so much of said eighth section as directs the interference 
in a suit between said litigant in this Court, is a Legislative 
interference with the Judicial Department by attempting to 
exercise a power properly belonging to the Judiciary, vio- 
lative of the vested rights of said William Bailey, and there- 
fore unconstitutional. A question of the unconstitutionality 
or-constitutionality of said enactment being thus presented, 
the’ Chief Justice and Associate Justice Walker severally 
stated that they had learned, since the said case of the Trus- 
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tees of the Internal Improvement Fund vs. William Baitcy 
' was decided, that it was the opinion of one‘of the counsel 
for the Trustees that they had an interest in the questions 
involved in said cause such as disqualified them from sitting 
therein, and severally made the following statement, to wit 

The Cuief Justice stated that he was not, nor is not now, 
a stockholder in said Company ; but that, in the organiza- 
tion of said Company, he subscribed to the amount of $3,000, 
taking the certiticates of stock payable to his six children, in 
equal proportions. Five of said children were minors at the 
time, and four of them still under age. That the stock was 
paid for out of his individual funds and not out of any trust 
fund—that the said shares were a gift to his children. 

Associate Justice Walker stated that he was a stockholder 
in the Pensacola and Georgia Rail Road Company at the 
time said cause was decided, but that since said decision he 
had transferred his stock to another person and was not now, 
a stockhulder; and they severally submitted for the decision 
of the Court whether, under this statement of facts, an order 
should be made calling in two Circuit Court Judges to sit 
on the hearing of said application. 

At the request of the Court, the question of disqnalifica- 
tion of said Judges was fully and ably discussed by the Hon. 
T. Baltzell and M. D. Papy, Esq. 

- The Court, having taken the question under advisement 
and duly considered the same, delivers the following opi- 
nion : 

It is provided in the 5th section of the act organizing the 
Supreme Court of Florida, passed the 11th January, 1851, 
* That whenever, from any cause, any one or two Justices 
‘ “of the Supreme Court are disqualified or disabled from 
* hearing and determining any cause brought before them, 
“it shall be the duty of the Justices of the said Court to no- 
“tify the same to any one or two Judges of the Cirenit 
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“ Court, as the case may be, and at the time and place where 
“such causes shiall be set for hearing, and it is hereby made 
“the duty of said Circuit Judge or Judges, upon receiving 
“such notice, to attend at the time and place designated, 
“and he or they shall be and are hereby invested with full 
“authority, in conjunction with the remaining Justice or 
“ Justices of the Supreme Court, to hear and determine the 
“ causes of which they were notified as aforesaid.” 

By an act passed the 4th December, A. D. 1862, entitled 
“An act in relation to the qualification of Judges,” it is 
enacted “That no Judge of any Court or Justice of the 


“Peace shall sit or preside in any cause to which he is a . 
“party, or in which he is interested, or in which he would 


“be excluded from being a juror by reason of interest, con- 
“sanguinity, or affinity to either of the parties ; nor shall he 


“entertain any motion in the cause other than to have the 
“same tried by a competent tribunal.” 2d, “That the 
“ Judge or Justice so incompetent shall retire of his own 
“motion, and without waiting for an application to. that 
“effect; that any and all judgments, decrees and orders, 
“ made by a Judge or Judges so incompetent, shall be of no 
“force or validity, and are hereby declared to be null and 
“void, except an order for the trial of the cause as herein- 
“before provided.” 

It will readily be seen that to render the Circuit Court 
Judge eligible and competent to sit as one of the Supreme 
Court, it is absolutely necessary the retiring Justice of the 
Supreme Court should be disqualified or disabled from hear- 
ing and determining the cause. This disqualitication must 
be a legal one, not an imaginary one, nor one of feelings 
of delicacy, nor of mocked inconsistency, but must be valid 
in law. Were a Circuit Court Judge to sit in a case in 
which the retiring Supreme Court Justice was not in law 
disqualified. a decision made by him would be just as much 
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coram non judice as it would be where a faces Court 
Justice sits in a cause in which he was disqualified. It is 


_ the disqualification of the Supreme Court Justice that au- 


thorizes the order for calling in a Circuit Court Judge. 

The act of December, 1862, in relation to the qualificaticn 
of Judges, is nothing more than what was the law before, 
and has always been so considered in this State, excepting, 
it may be, inso much thereof as declares judgments, decrees 
and orders, made by an incompetent Judge, void instead of 
voidable. ‘ Nor is the provision that an incompetent Judge 
shall retire of his own motion, &c., anything but what has 
been the uniform practice of this Court, in cases where the 
incompetency of the Judge for any cause, was clear, certain 
and manifest ; so in cases where there has been a doubt or 
question as to the disqualification of one of the Justices, the 
question has been referred to the decision of the Court. 
This seems to be the practice of other States, where, like 
our own, no provision is made as to how and in what man- 
ner the question of disqualification is to be determined. 
Such is the course pursued in Tennessee, as will be seen by 
reference to Waterhouse vs. Martin—Peck, 374—wherein 
the Court say it does not rest with the Judge alone, whose 
right to sit is questioned. A proper administration of jus- 
tice requires that no Circuit Court Judge shall sit in a case 
where there is no disqualification, as much as it does that 
no disqualified Supreme Court Judge shall act. There be- 
ing no mode of determining this question, provided for by 
statute, we hold that the safest and legal way of determin- 
ing the same is by a decision of the Court, in cases where 
there is any question or doubt as to the qualification of the 
Judge. The degrees of consanguinity, affinity, and the 
question as tg whether a Judge has an interest or not, is one 
in which the purest and best legal minds may in all honesty 
differ. Such has been found to be the case in other States, 
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not caly's as to o qualification of Filia, but as to competency 
of jurors and witnesses. 

There is no doubt but that the same objection must lie 
against a Judge as against a juror; because one is to judge 
of the law, the other of a fact.—19 Johnson, 172; Pearee vs. 
Atwood, 13 Mass., 341. 

With jurors, a principal challenge is such that where the 
cause assigned is such that it carries with it prima facie evi- 
dent marks of suspicion, either of malice or favor, as ‘that a 
juror is of kin to either party within the ninth dégree—that 
he has been formerly a juror in the same cause—that he has 
an interest in the cause.—3 Blackstone’s Com., 363. 

Interest, in the issue to be tried, is a good and sufficient 
ground of challenge to a juror; so interest, in the question 
to be determined by a Judge in this Court, is a good and 
sufficient disqualification. No man ean sit in judgment in 
his own case. Natural reason and natural justice forbid it, 
and so does the common law. ; 

No matter how slight the interest which a juror may liave 
in the issue; if he has any, the common law will not permit 
him to try the cause—so with a Judge. 

Says Lord Mansfield, in Hesketh vs. Braddock, 3 Bur- 
rows, p. 1856: “ The law has so watchful an eye to the pure 
and unbiassed administration of justice; that it wil] never 
trust the passions of mankind in the decisions of any matter 


of right. If, therefore, the Sheriff, a juror, or a witness be 


in any sort interested in the matter to be tried, the law con- 
siders him as under an influence which may warp his integ- 
rity, or pervert his judgment, and therefore will not trast 
him. The minuteness of the interest won’t relax the ob- 
jection. For, the degrees of influence can’t be measured— 
no line can be drawn; but that of a total exclusion of om de- 
grees whatsoever.” 


A Judge, as well as a juror, must be din)nediately inter- 
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ested in. the very issue in question, and not remote and un- 
certain or speculative. A mere speculative possibility of 
such an interest is no sufficient ground for a principal chal- 
lenge to a juror or Judge. | 

Tn the case last above quoted, the learned Judge says: 
“The case of the City of London ys. Wood was cited on both 
sides. Mr. Davenport relied on the words of Lord Chief 
Baron Ward, that the objection to the Mayor's sitting as 
Judge in a cause of the corporation was not so much in 
point of interest asinconsistency. Dut is not the znterest a 
great zngredient in that inconsistency ? And hence comes 
the rule ‘that no man shall be a Judge in his own cause.’ ” 

From this we may infer that if there was an apparent in- 
consistency, in which cnterest was not mingled, that there- 
fore inconsistency would not, of itself, be a cause of chal- 
lenge. It would then amount to a question of sensitiveness 
or delicacy, which would not disqualify a juror or render, a 
Judge of the Supreme Court so incompetent as to make a 
Circuit Court Judge competent to.try the issue. 

The case of Wood vs. Stoddard, 2 Johnson, 194, was a 
quit tam action to recover usurious interest, one moiety of 
which, by statute, went to the use of the poor of the town 
where it was received. That Court would not permit in- 
habitants of the town to try the action. The reason is ob- 
vious: there was an immediate interest in the issue—it was 
not remote, speculative, uncertain, or a mere possibility. 

In the case of Page vs. the Contoocook Vailey Rail Road, 
1 Foster’s Reports, 438, the issue was awarding damages 
for laying out a road across private lands. The juror chal- 
lenged was a stockholder in another Rail Road, which was 
not a party before the Court ; but there was a contract be- 
tween both roads, that the sums paid to land owners would 
be part of the expense of constructing and completing the 
roads. The Court very properly held the juror disqualified. 
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In this « case, as in the Jenni there was an immediate inter- 
est—it was not a mere possibility. 

The case of Sanborn vs. Fellows, 2 Foster, 481, contains 
a very clear and instructive exposition of the law on this 
subject. That was a case where a relative of the judicial 
officer was related to dne of the parties. The interest of the 
relative was immediately in the issue. The Court very 
properly held him disqualified. | 

In Heydenfeldt vs. Towns et al., 27 Ala. Reports, p. 429, 
the Judge appointed commissioners to.audit the claims 
against the estate of which he was a creditor. The Court 
held that as he was interested in the distribution of the es- 


. tate, he was incompetent to appoint commissionors to audit. 


And in this case that Court say: “ The general rule unques- 
tionably is, that it is improper and irregular for a Judge to 
try any cause in which, under the law, he had an interest 
which would disqualify him as a witness.” In support of 
which they cite Dimes vs. the Grand Junction Canal Com- 
pany.—16 Eng. L. & Eq. Reports, p. 63. And, in comment- 
ing upon that case, they say it “72s entitled to the highest 
consideration ; being the judgment of the House of Lords, 
consisting of the Lord Chancellor, Brougham and Campbell, 
assisted by the Judges, after full discussion by eminent coun- 
sel, the case itself being 0 one of great interest. and impor- 
tance.” 

Now, this-is a limitation to the broad rule laid down by 
Lord Mansfield, in 3 Burrows, as to interest ; for we well 
know there are several cases in which a witness, having an 
interest in the issue, may testify. For instance, where his 
interest is equally balanced, &c. 

The Supreme Court of Arkansas, in Fowler, Adm’r, vs. 
Byers, Adm’r, 16 Arkansas, 196, decided that a Circuit 
Judge is not disqualified to preside, where he is related by 
affinity, within.the constitutional degrees, to one of the par- 
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ties m a cause, who i is merely a = tens: and has no interest 
in the determination of the cause. Because, they say, he 
was but a Trustee, holding the mere legal title of a portion 
of the lands-proceeded against, and the complainants sought 
no decree against him personally, nor against any thing in 
which he had any interest.—Underhill vs. Dennis, 9 Paige, 
206. , 

Having laid down the above principles of law, which, we 
think, should govern this case, we will proceed to inquire 
what was the question at issue between the parties in the 
said case of the Trustees of the Internal Improvement Fund 
vs. William Bailey, and whether the Pensacola and Georgia 
Rail Road Company have any immediate and certain inter- 
est in the issue in that case—that is to say, whether the said 
Company will gain or lose in either way it may be decided ; 
which issue was, whether the General Assembly had the 
power to divert any portion of said fund to other purposes 
than those designated in said act, to wit: for the purpose of 
clearing out the mouth of the river Apalachicola, zn dero- 
gation of the rights. of said William Bailey as the holder of 
bonds issued by said Pensacola and Georgia Rail Road 
Company, under the said Internal Improvement act ? 

The answer of the Trustees to the bill of complaint filed 
by said William Bailey—to enjoin them from paying out of 
said fund, in derogation of his rights, the amount thus ap- 
propriated for the clearing out the mouth of said river, and 
the argument of their counsel—assumed that the said Inter- 
nal Improvement act was unconstitutional in the, following 
particulars, to wit: 

1st. So much of the said act wherein it pledged the fund 
to a-Canal and certain Rail Roads—leaving out navigable 
streams—and so much as pledged the lands given to the 
State for Internal Improvement. 

2d. Wherein it promised to pay out of said fund, agree- 
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ably to the provisions of said act, the énterest from time to 
time, as it may become due on the bonds to be issued by the 
different Rail Road Companies under authority of that aet, 
if the Rail Road Companies did not pay said interest ; and 
that, therefore, there was no contract to pay the interest on 
said bonds with any one. Dut all, we think, are embraced 
in the question as above stated. 

This leads us now to examine the provisions of the Inter- 
nal Improvement act. It enacts that the Companies which 
shall accept the act might issue bonds to a certain extent 
per mile, and that these bonds of the Companies should con- 
tain a certificate on the part of the Trustees that they are 
issued according to the provisions of the act, and that the 
trust fund is pledged to pay the cnterest.—See section 3. 

It will be noticed that the Trustees themselves assume no 
obligation in their certificate, but merely declare what the 
act proposes to do. , 

The act requires the Companies to pay, during the pro- 
gress, of the construction of the road, 50 per cent. of their 
earnings, to be applied to the interest of their bonds.—See 
section 11. 

Before receiving their bonds from the Trustees, to whom 
they are delivered for the purpose of getting certificate of 
the pledge of the fund to pay interest, the Companies are re- 
quired to pay the first six months’ interest or cut off the first 
coupon.—See section 9. , 

The 12th section requires the company to pay to the Trus- 
tees of the Internal Improvement fund at least-one-half of 
one per cent., after the completion of the road, on the bonds 
issued by them, every six months, for a sinking fund which 
is ereated to pay the principal of the bonds. It will be borne 
in mind that no other provision is made in that act for the 
payment of the principal, and the fund is not pledged for 
this purpose. The Trustees are authorized to purchase the 
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bonds as an investment of the sinking fund; but this, it is 
provided, shall not relieve the company from paying the in- 
terest. 

For all payments made out of the trust fund on account 
of interest, the Trustees are entitled to reecive stock from 
the company equal to the amount paid. The company 
would still be bound to pay the bonds, principal and inter- 
est.—See section 14. . 

The foregoing being all the provisions of the Internal Im- 
provement act touching this question, for the purpose of 
testing whether the Pensacola and Georgia Rail Road Com- 
pany had any interest in the issue in this case, let us ask 
the question, Could the company have brought a suit against 
the Trustees to enjoin them from diverting the fund? and, 
if not, why not? Turn to the act and we find the, answer 
to be, because it had no interest. In response to such an 
application, any Court would very properly say to the Rail 
Road Company: You got all you were entitled to when the 
guarantee of interest was signed by the Trustees. And the 
Court would also say to them: As to the disposition of the 
fund, you have no concern—that is a matter between the 
bond-holder and Trustee; all you (the company) have to do 
is to pay up your mterest, and if vou do not, for want of 
ability, pay the whole amount, and the Trustees pay the de- 
ficiency, then you must make it good to the Trustees by de- 
liyering to them an equal amount of stock. We are at loss 
to coneeive any ground-under which the Rail Road Com- 
pany could have made the application, because, as we have 
already stated, we cannot find that, by the provisions of the 
Internal Improvement act, the said company had any in- 
terest. ' 

If, then, the said Rail Road Company could not make 
such an application to the Court, because there was no in- 


jury done to it, how can it be said the company had an in 
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terest in the suit between the Trustees of the internal In- 
provement Fund and William Bailey ? 

It may be asked: Suppose the certificate of the Trustees 
on bonds issued by the Rail Road Company, which are not 
‘sold, should be declared void, would not this affect the value 
of the bonds for sale, and are not the company, in conse- 
quence, interested in the question at issue in this cause ?— 
would.it not also depreciate the bonds sold, so that the com- 
pany could buy them at reduced prices ? 

The answer to that is, the interest supposed in the ques- 
tion is but a speculative interest. 

It would be difficult, we think, for any Court to say that 
in such a case the bonds would be affected, so far as the Rail 
Road is concerned, because it depends on ‘the views of men 
and not on the law of the case. Some companies—as in the 
case of the Pensacola and Alabama Rail Road Company, 
and the Tocoi and St. Augustine Rail Road Company— 
might prefer the bonds untrammelled and not subjected to 
the impositions and restrictions of said Internal Improve- 
ment act; such bonds might or might not sell best in mar- 
ket, according to the views of men. On bonds not issued 
under the Internal Improvement act, the obligation of the 
company is the same; and if the traflie of the road gives 
ordinary assurance of the ability. of the company to pay in- 
terest as well as ultimate principal, we may suppose moneyed 
men would give as much for the bonds without as with the 
certificate. The certificate of the Trustees will add nothing 
to the value of the bond, if the company could not pay. It 
is manifest, therefore, that the interest supposed is a specu- 
lative interest, not direct or certain, and not in the fruits of 
this litigatioa. It is upon the supposition that a Judge’s or 
juror’s interest is such that his judgment might be influ- 
enced, that the law considers him disqualified. 

Does a speculative interest—which may or not exist, onc 
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way or the other, asin this case, for it cannot be known 
whether the company would be most benefited if the fund 
were or were not enjoined upon the application of the bond- 
holder—enter the mind of the Judge so as to influence him ? 
How could he be influenced, when he neither knows, or 
‘can know, how he is to be benefited ? 

The interest which disqualifies is a legal interest, certain 
and dependent on the result of the case. \ 

Again. It may be asked: Suppose the certificate de- 
clared good and binding, and the fund inalienable for any 
other. purposes than those expressed in the act, would it not 
so establish the validity and value of the bonds that it would 
increase their prospects of sale, thereby facilitate the com- 
pletion of the road and thus make the said Rail Road Com- 
pany interested ? 

This question is of a similar character as the former—in- 
deed is the converse of it—and hence the same observations 
as to speculative interest are applicable. - 

The whole quesfton in this suit was, and is, between Wil- 
liam Bailey, the bond-holder, and the said Trustees; because 
it was for the benefit of the bond-holder that the trust fund 
was pledged, and the contract is with them. Any decision 
that the Court could have rendered, declaring the certificate 
of the Trustees unconstitutional, would not have affected 
the legality of the bonds or the obligation of the company 
to pay thein, principal and interest. The Rail Road Com- 
pany had no interest in the fund, which was the question in 
the case. eae ‘ 

We have, thus far, supposed the constitutionality of the 
Internal Improvement act as involved in the issue in this 
case. But.it was not, in fact, so involved; and could not 
be brouglit in, notwithstanding the answer set it up and the 
counsel argued it. The Trustees were not the parties to 
make it. and could not make it; for the reason that if the 
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Internal Improveme: it act was » ensouniintinndl then they 
were not Trustees. 

It must be obvious that the interest of the said Rail Road 
Company, in the case at bar, is speculative and uncertain. 
The said road having no interest in the result of this suit, or 
the issue presented, it tollows that the said Chief Justice and 
eaid Associate Justice are not disqualified to sit in this cause, 
and hear and determine the matters in issue; and, as they 
are not disqualified, a Circuit Court Judge would not be 
competent Jo sit. 

The érder for calling in Cireuit Court Judges canngt, 
law, be made. 














Trusters InreRNAL ImprovemENT Funp, APPELLANT, VS. 
Wiriiam Bamry, ApreE.er. 


1. Under the Constitution of Florida, the Legislature are prohibited from ex- 
ercising any power properly belonging to the Judicigt& Department ; therefore 
where the Legislature passes an act, the provisions of which are clearly and 
manifestly an exercise of power properly belonging to the Judiciary, itis un- 
constitutional. 

2. The directing a rehearing by legislative enactment of a case decided in this 

Court, is the exercise of a power properly belonging to this Court. 

in 8. After a judgment of this Court is enrolled and the term passed at which it 

f i was pronounced, the power of the Court over the record cases, and the judg- 
ment cannot be recalled or vacated. 


| The Court having declared itself competent to hear the 
| motion pending in this cause for docketing and rehearing 





the same according to the act of the Legislature, the next 
ii question submitted for consideration was the constitution- 
if ality of the act directing this application for a rehearing. 


ini Thos. Baltzell submitted the following argument in favor 
of the constitutionality of the law: 


The counsel of General Bailev, not content with except- 
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ing to the law itself, has indulged in remarks condemnatory 
of the Legislature for passing it. [am not here to apolo- 
gize or make excuses for them, by no means. That body, 
if anything of the kind is required, will make these to the 
people—to their constituents—never to a co-ordinate depart- 
ment of the Government, whose only concern with the law 
is to ascertain its legality and to yield a willing obedience 
to it. 

«The unusual character of its provisions, when considered 
with ordinary legislation, may require an explanation which, 
it is conceived, will at once show not only the propriety but 
absolute necessity of its adoption. 

The law to facilitate the construction of the St. John’s 
and Indian River Canal, entitled by the Internal Improve- 
ment law to a participation in that fund, by common consent 
of the entire Legislature, required repeal—the scheme hav- 
ing been ascertained to be a failure, and the money and 
lands appropriated improvidently wasted. The Lower 
House passed a law to that effect. The Committee of the 
Senate, in considering the subject, had their attention at- 
tracted to the opinion of the Supreme Court, which con- 
tained a declaration that the work was about being com- 
pleted—“that the Canal was rapidly opening.” Now, ob- 
viously, this was inconsistent with the very foundation and 
base upon which the law was being passed. Again: they 
were made aware of the fact that an objection had been 
raised on the petition for a rehearing. to the competency of 
the Judges who decided the case, to which no reply had 
been made, and every presumption existed that the objec-, 
tion had been rightly taken. Hence, the Legislature di- 
rected the Attorney General “ to file an application before 
the Supreme Court for a rehearing in the case of the Trus- 
tees of the Internal Improvement Fund vs. William Bailey, 
before a competent tribunal ; or by bill or. otherwise, to be 
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filed by him, shall come before a competent tribunal to have | 
the qyestions in the above case settled, and the questions 
arising out of this act in reference to the Indian River Ca- 
* nal.” 

The investigation had by the Court, on the present occa- 
sion, of the question as to the competency of the Judges, is, 
te that extent, a vindication of the propriety of that provi- 
sion. It is objected that, in other respects, the law is ea post 
facto and retrospective—violates the obligation of contracts, 
affects vested rights, and is a direct assumption by the Legis- 
lature of judicial power. The most of these questions have 
been disposed of in that great forum of the intellect, power 
and ability of the late American Union—the Supreme Court 
of the United States—after full argument and discussion by \ 
the most distinguished lawyers of the Bar from different 
States, by Webster, Binney, Sergeant, Johnson, and others 
—decided by the Court after mature consideration and a full 
survey of the subject in all its bearings—decided not once, 
but again and again—so that the simple duty remains to 
present a reference to these decisions. 

The great case, directing a retrial, was before the Supreme 
Court of the United States, in 1796—that of Bull vs. Calder 
—and upon this state of facts: Probate of a will was pre- 
sented and refused on the ground of its invalidity. The 
Legislature of the State (Connecticut) passed a law setting | 





aside this decree, and granted a rehearing with liberty of 
appeal in six months. .A new hearing was shad, under which 
the will was established, and this confirmed by ‘the Supreme 
Court of the State, from which the case was taken to the 
Supreme Conrt of the United States. 

As to the objection that it was an ex post facto law, the 
Court say: “The prohibition to pass these was not insetted 
to secure the citizen in his private rights of either property 
or contracts; the plain and obvious meaning and intent of 
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the provision was that the Legislatures of the several States 
A ’ shall not pass laws after a fact done by acitizen, which shall 
have relation to such fact, and shall punish him for having 
done it. Laws that make an action, innocent when done, 
criminal, and punish such action—that aggravate a crime, 
or make it greater than it was when committed—that inflict 
a greater punjshment than when the crime was committed 
—that alter the rules of evidence and receive less or differ- 
ent testimony than the law required, when the offence was 
committed, to convict the offender—these are ex post facto 





laws.” 

As to the vesting of a right, the Chief Justice says: “I 

cannot agree that a right to property vested in Calder and 

wife, in consequence of the decree disapproving of the will. 
If the will was valid, Mrs. Calder could have no right, as 
heiress of Morrison; but, if the will was set aside, she had 
an undoubted title. The law, alone, had no manner of 
effect on any right whatever vested in Calder and wife. The 
law, combined with the new hearing and the decision in vir- 
tue of it, took away their right to recover the property in 
question. But, when combined, they took away no right of 
property vested in Calder and wife, because the decree 
against the will did not vest in or transfer any property to 
them.” Ina previous part of the opinion, he had said: * A 
right, therefore, only to recover property, cannot be called 
a perfect and exclusive right.” —3 Dallas, 394. 

A more recent case was decided by the same tribunal, in 
1850, presenting the like objections. The case was that of 
an inquisition of damages by the Baltimore and Susquehan- 
na Rail Road Company, which, not being directly carried 
out, the Legislature interfered and directed another assess- 
meént, which was had, and complained of by the Company 
as interfering with their rights under the first assessment. 
In their remarks, the Court say: to make the act unconsti- 
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tutional, as divesting vested rights and impairing the obli- 
gation of contracts, “it must certainly be shown that there 
was a perfect investment of property in the plaintiff in error 
by.contract with the Legislature, and a subsequent arbitrary 
dwestiture of that property by the latter body.” After set- 
ting forth the proceedings, with the act of the Legislature : 
“We think this interposition in no respect impaired or con- 
travened the contract alleged to have been previously exist- 
ing—that it is perfectly consistent with all its conditions, 
and leaves the parties precisely as they stood from the pass- 
age of the charter, and at full liberty to insist upon what- 
ever rights or interests that law had granted. Jt divested 
no rights of property, because, as we have shown, none had 
been vested. This intervention was simply the award of a 
new trial of the proceedings under the inquisition, which 
were of no avail, as if a judgment, after such new trial, was 
allowed.” Again: ‘That there exists a general power in 
the State Governments to enact retrospective or retroactive 
laws, is a point too well settled to admit of a question at this 
day. The only limit upon this power in the States by the 
Federal Constitution, and, therefore, the only source of cog- 
nizance or control with respect to that power existing in 
this Court, is the provision that these retrospective laws shall 
not be such as are technically ex post facto, or such as im- 
pair the obligation of contracts.”—10 Howard, 400. 

The cases of Waterson vs. Saterlee, and Watson vs. Mer- 
cer, decided by the same Court, are to the same effect. 

In the former case, a party had recovered judgment in 
ejeetment, under a law of Pennsylvania declaring that “the 
relation of landlord and tenant could not exist between per- 
sons holding under a Connecticut title.” Immediately. after 
this decision, the Legislature of that State enacted that “4 the 
relation of landlord ‘and tenant should exist and be held as 
fully and effectually between Oonnecticut settlers and Penn- 
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sylvania claimants as between other citizens of this Com- 
monwealth.” On a further trial of the case, the Court de: 
cided that “this law affected the rights of the parties,” and_, 
consequently, a verdict and judgfment were given for the 
adverse party. This law was complained of “as divesting 
vested rights and impairing the obligation of contracts—as 
an unwise and unjust exercise of legislative power—as re- 
trospective in its operation—as the exercise by the Legisla- 
ture of a judicial function, and.as creating a contract be- 
tween parties where none previously existed.” But the 
Conrt thought otherwise, both the-Supreme Court of Penn- 
sylvania and that of the United States.—2 Peters, 408 ; see, 
to the same effect, in sarge book, the case of Wilkinson vs. 
Leland, page 627, argued by Mr. Wirt and Mr. Webster ; 
and 10 Peters, 294. 

Watson vs. Mercer was the case of recovery in ejectment 
for want of informality of a conveyance by a feme covert, 
based on which there were two recoveries in ejectment. The 
State Legislature passed a law that “no deed, &c., ofa 


Feme, executed bona fide, &c., shall be deemed invalid. by 


reason of any informality or omission to set forth the parti- 
culars of the acknowledgment, &c.” The adverse party in- 
stituted an ejectment under this new law and recovered, 
thus defeating the former recovery, and it was sustained by 
the Supreme Courts of Pennsylvania and of the United 
States.—8 Peters, 91. 

To the same effect was the case of Carpenter vs. the Com- 
monwealth of Pennsylvania, in 1854.—17 Howard, 460. 

The most important decision, however, of that tribunal, 
upon these questions, was that of Livingston vs. Moore—be- 
ing an appeal from the Circuit Court of the United States 
for Pennsylvania, in which the action of the State Legisla- 
ture was assailéd as being against the Constitution of that 


’ State aswell as of the United States, and was argued hy 
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Messrs. Ingersoll ars Taney f for plaintiffs, and Mesers Bin- 
ney and Sergeant for defendant, during the time of Chief 
Justice Marshall. It is especially interesting as disposing 
of the objection on the score of the usurpation of judicial 
power by the Legislature, and other parts of the Constitution 
of the State of Pennsylvania. 

The case involved title to land sold by commissioners, un- 
der process from the Governor, as the property of J. Nichol- 
son, a debtor of the State. . 

In reply to the objection that this was a judicial act, Judge 
Hopkinson, the able Judge of the District Court, says: 
“The position, that a Legislature cannot constitutionally 
perform a judicial act, is supported by no authority, nor has 
it any reason in public policy or convenience. On the other \ 
hand, it is contradicted by legislative usage and the highest 
judicial decisions. It is true the Constitution of Pennsylvania 
divides the powers of the Government under three general 
heads—Legislative, Executive, and Judicial—that it ordains~ 
the legislative power shall be vested in a General Assembly, 
that the supreme executive power shall be vested in a Gov- 
ernor, and that the judicial power shall be vested in a Su- 
preme Court, &c. This, however, is only a declaration of 
the general system or theory of our Government, and was 
never intended to fix exact and impassable limits to each 
department. There are things necessary to be done in the 
administration of the Government, of a character so mixed 
and blended—partaking of the elements of all these divisio 1s 
of power—that we could not know to which to assign it; it 
could not be exclusively claimed by either. If, however, 
the acts performed by the Legislature were clearly judicial, 
they are, therefore, not unconstitutional and void—so have , 
the Supreme Court adjudged in several cases, at least in re- 
lation to the Constitution ofthe United States—so have the 
Courts of Pennsylvania repeatedly said, sitting under the 
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Constitution of Pennsylvania, and deciding upon ¢ acts of the 
Legislature partaking largely of judicial functions.”—Ap- 
pendix to cases. The Court, after most able argument and 
great consideratioh, held the law to be valid.—7 Peters, 549. 

An eminent commentator on Constitutional law, treating 
on this subject, : says: “If an act of the Legislature, in terms, 
judicially determines a question of rights or property as the 
basis upon which the act is founded, so far the act must. be 
regarded as a judicial act and repugnant to the Constitution. 
But if the act simply authorizes the doing of an act, with 
the view of attaining a given end or accomplishing a parti- 
cular result, without a determination of the fact of the ex- 
istence. of that which secures to a party a right te the fruits 
of the act, such an act is not liable to this constitutional ob- 
jection.”—Smith’s Com. Const. law, p.347. Again: “Where 
a legislative act does not, in any manner, determine any mat- 
ter of fact or of right dependent upon matters of fact, such 
an act is not liable to an objection that it is the exercise of 
judicial powers. This principle has been recognized in many 
adjudged cases.”—Ibid, page 504, sec. 351. 

The learned author of Commentaries on American Law, 
says: “ A retrospective statute, affecting and changing ves- 
ted rights, is very generally conceded in this country as 
founded on unconstitutional principles, and consequently 
inoperative and void; but this doctrine is not understood 
to apply to remedial statutes, which may be of a retrospec- 
tive nature—provided they do not impair contracts or dis- 
turb absolute vested rights, and only go to confirm rights 
already existing, and, in furtherance of the remedy, by 
curing defects and adding to the means of enforcing exist- 
ing obligations.” —1 Kent’s Com., 455. 

Judge Story, in his commentaries, gives this view of the 
subject: “ Retrospective laws are, indeed, generally unjust, 
&ec.; still, are left open to the States according to their own 
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Constitutions. There is nothing in the Constitution of the 
United States which forbids a State Legislature from exer- 
cising judicial functions, nor from divesting rights vested by 
law in an individual, provided its effect be not to impair the 
obligation of a contract, &c. And yet the powers of the 
Federal Government were confided, as in the States, to a 
Legislature, Executive, and Judiciary.”—38 Story’s Com., 267. 

It remains to apply the rules and principles thus estab- 
lished to the case of Bailey; and, to do this, the true nature 
and character of his suit with the Trustees requires to be 
clearly ascertained and defined. 

Bailey held $30,000 of bonds, the interest of which, pay- 
able in thirty years, he insists was secured by the Internal 
Improvement fund of twelve and a half millions of acres of 
land, the title to which was invested in the Trustees. He 
makes no complaint that any part of this sum, either prin- 
cipal or interest; was due or unpaid—only fears that if any 
of it be appropriated to the Apalachicola river, or to reclaim 
the swamps on its banks, (say $20,000 or even $100,000,) 
that this would diminish his security. 

There was no proof of deficiency or enenns diminu- 
tion. The Court, however, assumes it, saying: “We are 
inclined to think, from the figures before us, that no money 
can be spared at present from the Internal Improvement 
fand for other purposes than those‘ indicated in the act of 
1855 ;” and, therefore, eed enjoin the payment complained 
of. 

Bailey asked for no decree for money nor land, and none 
was.made in his favor; only asked that no money nor land 
should be given to his adversary, and none was given. The 
right given to him by the decree was to prevent the dona- 
tion to the city—this, and this alone. There was, then, no 
obligation impaired—no right, vested in either party, which 
was divested by the law declaring a rehearing—“ no matter 
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of fact, nor of right, nor property, judicially determined by 
it as a basis upon which an act was founded; but only to 
confirm rights already existing, and, in furtherance of the 
temedy, by curing defects and adding to the means of en- 
torcing existing obligations.” 

The validity of the law is admitted by the investigation 
now being made, as to the competency of tlie Judges who 
decided the case—a duty omitted when the decision was 


made. 
: Beyond this, I hold it clear and incontrovertible that it is 


the duty of an appellate tribunal to consider, investigate, 
and dispose of -all the questions presented by the case, and 
which are material and of the essence of the controversy. 
As this was not done, as is very clearly shown by the opinion 
itself, and the argument submitted to the Court on the other 
point, [ hold it the undoubted, the unquestionable right of 
the Legislature to interfere in every case, whether great or 
small, to grant a rehearing, so that the points at issue may 
be disposed of. In such a case, there is no decision, and the 
principal important duty of the Court remains to be dis- 
charged. © 

I maintain, then, that the law of the Legislature, in ques- 
tion, is not an exercise of judicial power—divests no right of 
General Bailey—impairs no contract of his—determines no 
question of fact, of right, or property in reference to him ; 
and, in all respects, was an unquestionable act of legislative 
duty and power. | 


M. D. Papy. against the motion. 
FORWARD, J., delivered the opinion of the Court. 


The Court having at this term decided that the Ohief Jus- 
tiee and Associate Justice Walker were qualified in law 
to hear and determine this motion, or any of the questions 
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arising in said cause, the said motion was argued, and, the 
Court having considered the same, deliver the following 
opinion : 

The history of the action of this Court in said cause is sta- 
ted in the detision of the Court on the question of the dis- 
qualification of said Judges, and the question now presented 
is, whether the Court will docket said cause and grant the 
rehearing asked in said petition? In the argument, it is 
contended on the part of William Bailey, the appellee, that 
the act of the Legislature which directs the Attorney Gen- 
eral to file an application before the Supreme Court for a re- 
hearing in this case is a legislative interference with the 
Judicial Department of the State, or in violation of the 2d 
article of the Constitution, which declares “the powers of 
the government of the State of Florida shall be divided into 
three distinct departments, and each of them confided to a 
separate body of magistracy, to wit: Those which are legis- 
lative to one, those which are executive to another, and those 
which are judicial to another. 

“ No person, or collection of persons, being of one of those 
departments, shall exercise any power properly belonging to 
either of the others, except in the instances expressly provi- 
ded in this Constitution ;” and that, as a consequence of the 
exercise of said power, the said statute, by directing the At- 
torney General as aforesaid, seeks to take away the vested 
rights of the said Wilfiam Bailey by providing for the revis- 
ion ofa judgment of this Court in his favor, and in this way 
impairs the obligation of the contract. ae 

In support of the application, it-is contended that said 
provision, requiring the Attorney General to make the same, 
is not the exercise of any power prohibited by the Constitu- 
tion, no¥ the séeking to divest any of the vested rights of 
said William Bailey, and cites the following cases as susiain- 
ing the Tegislative provision, to wit: 
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Baltimore and Susquehanna Railroad Co. vs. Nesbet et 
al., 10 Howard U. 8. Reports, page 395; Calder and wife 
vs. Bull and wife, 3 Dallas, 386; Sattarlee vs. Mathewson, 2 
Peters, 381; Wilkinson vs. Leland, 2 Peters, 627; Same vs. 
same, 10 Peters, 295; Lessee of Livingston vs. Moore and 
others, 7 Peters, 469; Watson and others vs. Mercer, 8 Pe- 
ters, 88. 

The application to this Court for rehearing is not made, 
by either of the parties to this suit. On the contrary, the At- 
torney General expressly informs the Court, that he makes 
the application, “not as the Attorney of the appellants, but 
solely in obedience to the said act of the General Assembly.” 
Herein it is an anomaly and unlike any cases presented, and 
without parallel in all the adjudicated cases, in this partic- 
ular, which we have been able to find. For all the Court 
knows the parties to the suit are satisfied with the decision 
of the Court. No complaint is heard from them, or either of 
them. No application is made by either of the parties; the 
presumption is that they are content, and the question in 
the above case, so far as the parties thereto are concerned, are 
settled. But the Legislature, it seems, were not satisfied. 
They seem to have arrived at the conclusion that the questions 
therein were not settled. In order that they may be settled 
to the satisfaction of the General Assembly, they employ 
new counsel, by directing the law officer of the State to in 
terpose by application for a rehearing, or by bill or other- 
wise, and-to do this before a competent tribunal. It will be 
noticed the Legislature ha¥e not granted the rehearing, or 
directed the Court to grant it, nor does it confine the Attor- 





ney General to an application for a rehearing ; but it is left 


to that officer, in exercise of his own judgment, to proceed, 
either by bill, application for rehearing, or otherwise, as he 
may deem best. Had the act of the Legislature directed a 
rehearing, the hearing of the case would necessarily carry 
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with it the right to set aside the judgment of the Court, and 
there would be unquestionably an exercise of judicial power. 
It is argued, however, by the Solicitor for appellee that the 
directing of the Attorney General to take steps inthe suit 
which had been decided, and virtually making a new party 
thereto, was the exercise of a power properly belonging to 
the judicial department, although it does not dictate what 
the Court shall do or grant the rehearing. 

In a case where “ the exercise of power by the Legislature 
properly belonging to the judicial department is clear and 
manifest, there is no doubt it would be incumbent upon this 
Court to declare it a violation of the Constitution. 

The Legislature, under this provision of the Constitution, 
may pass an act which is ministerial and simply remedial of 


an existing right, which may not amount to the exercise of 


judicial power, which was the act of the Legislature in Penn- 
sylvania in the case of Lessee of Livingston vs. Moore and 
others. 

It is a great blessing to us as a people that we have a writ- 
ten Constitution, in which the powers of the Government are 
divided and a prohibition is put upon the exercise or usur- 


pation of any of the powers properly belonging to either of 


the other. The framers of the Constitution of Florida, 
doubtless, had in mind the omnipotent power often exercised 
by the British Parliament, the exercise of judicial power by 
the Legislature in those States where there are no written 
Constitutions restraining them, when they wisely prohibited 
the exercise of such powers in our State. 

That Convention was composed of men of the best legal 
minds in the country—men of experience and skilled in the 
law—who had witnessed the breaking down by unrestrained 
legislation all the security of property derived from contract, 
the divesting of vested rights by doingaway the force of the 
law as decided, the overturning of solemn decisions of the 
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Courts of the last resort, by; under the ents of remedial 
acts, enacting for one or the other party litigants such provis- 
ions as would dictate to the judiciary their decision, and leavy- 
ing everything which should be expounded by the judiciary to 
the variable and ever-changing mind of the popular branch 
of the Government. 

To prohibit. the exercise of such power in this State, they 
provided that the judiciary department shall not exercise 
any power properly belonging to the legislative department, 
nor the Legislature any power properly belong to the judi- 
cial department. 

Under such provisions, the rights of property are not sole- 
ly dependant on the will of the legislative body, without any 
restraints. Their province is to set the machinery of the rights 
of property in motion, but they have not the power of de- 
termining those rights. The latter is left to the judiciary, 
who are independent of the other branches of the govern- 
ment. 

No Court of justice in this State would be justified in as- 
suming that the power to vielate or disregard the sacredness 
of private rights or private property—a power so repugnant 
to the common principles of justice—could be derived under 
any grant of legislative authority. 

The Legislature assume, in said 8th section of said act, that 
the questions in the case of the Trustees of the Internal Im. 
provement Fund, vs. William Bailey were not “settled.” How 
or by what means they arrived at that conclusion, this Court 
does not know, nor has it any right to know, but we feel 
bound, in justice to the Court, to say, that each and every 
of the questions presented by counsel were carefully, atten- 
tively and thoroughly considered, discussed and decided, as far 
as they could be between the parties to that suit, which fact 
will appear to any one who will take the pains to recd the 
opinion of the Court. 
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This brings us to consider. when the granting by the 
Legislature of a rehearing in a case decided by an appellate 
Court is the exercise of a power properly belonging to the 
judiciary ¢ 

In the first place, let us see where the right of a rehearing 
of a cause in this Court is derived. Is it from any act regu- 
lating judicial proceedings, or is it derived from the exclu- 
sive favor of the Court. 

In the practice of Courts of Equity in England and in 
America, a distinction exists as to the allowance of a rehear- 
ing between the Courts of original jurisdiction and those 
exercising appellate jurisdiction only. In the House of Lords, 
in England, to which the appeal lies from the Court of Chan- 
cery, arehearing is altogether unknown. In the Court of 
Equity in Florida, which is a Court of original jurisdiction, 
it is provided by statute and by the rules of equity in the Cir- 
cuit Courts of the United States, which we have adopted, that 
rehearings shall be granted. It is in those Courts a matter of 
right resting in thediscretion of the Court, subject to appeal, 
and thus they are almost uniformly allowed. But in the 
Supreme Court, which is a Court of appellate jurisdiction 
only, the Court cannot be compelled to rehear—the. rehear- 
ing is only authorized by rule ot Court, and seldom allowed. 
Such is the rule adopted by the Supeune Court of the 
United States. 

In the case of Brown vs. Aspden, 14 Howard, 25, it was 
held that the rules of the English Court of Chancery, in res- 
pect,to rehearings, had not been adopted by that Court ; 
that they were applicable to a Court of original jurisdiction, 
and were not appropriate to an appellate Court. 

Chief Justice Taney, in delivering the opinion, after allud- 
ing in forcible terms to the natural result of this practice 
in that Court, of producing enormous expenses and delays, 
oftentimes ruinous to suitors, proceeds to say: “If this 
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Court should adopt a practice analogous, to that of the En- 
glish Chancery, we should soon find ourselves in the same 
predicament ; and we should be hearing over again, at a 
second term, almost all the cases which we had heard and 
adjudged at a former one, and upon which our own opinions 
would have been definitely made up upon the first argu- 
ment. We deem it safer to adhere to the rule we have 
heretofore acted on; and no reargument will be granted 
in any case, unless a member of the Court, who concurred 
in the judgment, desires it; and, when that is the case, it 
will be ordered without the application of counsel.” 

In this State, as we have already stated, it is by a rule of 
the Supreme Court a rehearing or application for rehearing 
is allowed. This rule provides that ‘“ Rehearings must be 
applied for by petition in writing within fifteen days after 
the judgment or decree, setting forth the cause or causes for 
which judgment or decree is supposed to be erroneous. The 
Court will consider the petition without argument, and, if a 
rehearing is granted, direct it as to one or more points, as 
the case may require.” Rehearings, therefore, in this Court, 
are not authorized by statute, nor are they a matter of right, 
but rest in the sound discretion of the Court, and on such 
points as may be directed by them—therefore a power pro- 
perly belonging to this branch of the Judicial Department. 

The right of rehearing being derived from a rule of this 
Gourt, which is an appellate Court only, it follows that an 
act of the Legislature, directing a rehearing, is the exercise 
of a power properly belonging to the Judicial Department. 

It is contended, however, that the case of the Baltimore 
and Susquehanna Railroad. Co. vs. Nesbif et al., 10 Howard, 
is one directly in poimt and holds the act valid. It is true 
the syllabus or head note of that case does hold out the Court 
as having decided in general terms, “The States have a 
right to direct a rehearing of cases decided in their own 
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..Courts.” But, after careful examination of that case, we 
cannot think they intended laying down the rule of law in 
such broad terms. In that Court, the syllabus is made by 
the reporter and not by the Court, as in this State. Asa 
precedent of an act of the State Legislature in awarding a 
new trial, where the retrospective law was not considered 
such as is technically ex post facto, or such as impair the 
obligation of contracts, they rely on the case of Calder and 
wife vs. Bull and wife, 3 Dallas, 386, and Watson et al. vs. 
Mercer, 8 Peters, 110. The question as to whether the act 
violated the constitution of Maryland, was not before the 
Court in the case in 10 Howard. Thequestion there was, 
whether it was in violation of the Constitution of the United 
States, and the Court say, “the act of the Maryland Legisla- 
ture, of December, 1841, simply ordering a new trial of the 
inquisition, does not fall within any definition : given of an 
ex post facto law, and is not, therefore, assailable on that ac- 
count.” 

Upon turning to the Constitution of Maryland, we do no 
find that its Legislature were restrained from passing said 
act,,as in this State. 

The 6th article of their Declaration of Rights reads, “that 
the Legislative, Executive-and Judicial powers of Govern- 
ment ought to be forever separate and distinct from each 
other.” There was not added to this a provision similar to 
that in the Constitution of Florida. As we have already 
stated, the question whether said act was in violation of the 
Constitution of Maryland was not raised ; and if it had been, 
we doubt if the decision would have been any different from 
what it was, for the reason the Legislature of that State 
were not restrained from exercising any such power. The 
case of Calder and wife vs. Bull and wife was a case from 
Connecticut, in which State there was not at that time any 
written Constitution or restraint upon such legislation. 
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In the case of of Kivingten, ‘en vs. Moore and siti the 
consideration of the Constitution of Pennsylvania, as to the 
powers of its Legislature, was before the Court; and the 
question was whether there was a constitutional restraint. 
The Court decided the Legislature were under no restraint. 

Of all the cases cited by the learned counsel in this case, 
the case of Livingston, lessee, vs. Moore is the only one in 
which the State Constitution was considered. Im all the 
others, the questions were whether the Constitution of the 
United States had been violated by the State Legislature. 
Did the syllabus in the case cited in 10 Howard represent 
that Court as having decided, the States wherein there is no 
constitutional restraint have a right to direct a rehearing of 
cases decided in their own Courts, we should agree with 
them. As it is, the question is upon the construction of our 
wn constitution, which instrument, upon this subject, is 
clear and distinct, and means just what it says, to wit: The 
Legislature shall not exercise any power properly belonging 
to the Judiciary. It is important to keep up this line of de- 
markation in the different branches of the Government, 
otherwise the respective departments will often be in serious 
conflict, to the injury of the Government and country; and 
rights, once considered as sacred as justice itself, consigned 
to popular will and popular excitements. 

This Court has always endeavored to act with the legal 
deference to a co-ordinate part of the Government, and at 
all times aimed not to tread upon the province of any of its 
powers. This principle we announced in the case of Cotten 
et al. vs. The Commissioners of Leon Co., 6 Florida, 613, 
wherein we say: “While it is an essential element in the 
character of an independent judiciary firmly to maintain 
and resolutely to exercise its appropriate powers when pro- 
perly invoked, it is equally itg duty to be careful not rashly 
and inconsiderately to trench upon or invade the precincts 
af the other departments of the Government.” 
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With sts views} we torn to the act of pemcerss under 

which this application is authorized, to consider whether the 
-directing of the Attorney General to take steps in the suit 
which had been decided was the exercise of a power properly 
belonging to the judicial department, and whether it im- 
pairs the obligation. 

In an ordinary suit between two private parties, it would 
unquestionably be a very improper imterference, to say the 
least of it. But in this case the Trustees, who are a party, 
are public officers. The trust committed to their charge is 
placed there by the General Assembly ; their duties are de- 
fined ; the objects of their trust are of the most public na- 
ture, to wit: internal improvements. The Legislature is 
their creator—they are responsible to them as well as to the 
cestut que trusts. 

The Attorney General is the law officer of the State, and, 
as such, subject to the direction of the General Assembly, 
in the prosecution of all suits in which it is lawful for him 
to act. To him the Legislature look for legal advice and 
counsel. 

Suppose it had come to the knowledge of the Legislature 
that the Trustees of the Internal Improvement Fund were 
miswaging a suit in which the fund was involved, and the 
trust would be perverted—in short, the objects of the trust 
were not likely to be carried out in consequence of their de- 
reliction—would it not be proper and the duty of the Legis- 
lature to direct the action of the Attorney General in the 
matter ? 

Suppose a suit.had been decided, im which the trusts dele- 
gated to the said Trustees were seriously affected, injured 
and perverted, would it not be proper legislation for the 
General Assembly to direct the Attorney—by bill or other- 
wise, in any legal way in whith it can be done—if not in a 
rehearing between said parties, then by any other suit in 
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which said injury could be arrested? We think it would. 
Whether the Attorney General can by any act reach this 
suit, is another thing, and to be determined when applica- 
tion is made. So, whether the questions in this suit can be 
settled to the satisfaction of the General Assembly, will be a 
matter to be determined when the Attorney General insti- 
tutes his suit by bill or otherwise. 

It is argued that this act impairs the obligation of a con- 
tract, and thereby affects the vested rights of said William 
Bailey. If this is done at all, it is because it does away the 
force of the law as decided by the Supreme Court in this 
cause—that is to say, the right to have the judgment carried 
out. This it has not attempted by any express provision, 
- and if any such result is likely. to flow from it, then it will 
be time to consider whether the act directing it is unconsti- 
tutional or not. 

- Let us return to the motion to docket the cause. To dock- 
et the cause would imply there was such a cause in Court, 
and to entertain a rehearing would be a farce, unless the 
judgment entered on the 19th of April, 1862, (about one 
year and eight months ago,) was vacated or recalled. 

In cases where application is made under the rule of Court, 
the judgment of the Court is not enrolled until the applica- 
tion is disposed of. In this case, the application was denied 
and judgment enrolled. The term of Court in which said 
judgment was entered has long since passed, and the ques- 
tion arises, can this Court recall of vacate said judgment ? 
If this can be done now, it can be done twenty years from 
this time, and there is no telling when litigation would cease. 
The exercise of such a power, if it existed at all, would be 
the most uprooting and dangerous act ever exercised by any 
Court. No such power, however, exists. The judgment of 
this Court during the term in which it is pronounced, like 
any other order, may be vacated, corrected and changed. 














258 SUPREME COURT. 
; —_—— —_——_— -—— -- 
Smith and wife vs. Wm. Hines, adm’r—Syllabus. 











But atter it is enrolled, and the term passed at which it was 
pronounced, the power of the Court over the record ceases 
and the judgment possesses a solemnity and sanctity which 
holds it sacred, and cannot be even appealed from, much less 
recalled.—Horn’s Executors vs. Gartman, 1 Florida, 197; 
Bobb vs. Bobb, 2 A. K. Marshall, 240. 

It is therefore ordered that the motion to docket this 
cause be denied. 





Witiiam G. Sire anp Mary Ann Smita, nis wire, Ap- 
PELLANTS, vs. WittrAM Hives, ApMINISTRATOR OF THE Es- 
“TATE OF Cuartton Hines, APPELLEE. 


1, The common law and statute fixing dower, by its own silent operation, 
raises a provision for the wife in the event of her surviving her husband, in- 
dependent of, and without reference to, the agreement of the parties ; conse- 
quently, the right of the wife to dower is not derived through the husband, 
but by provision of law. Itis an interest which the law casts upon the wife. 


2. Our statute having extended dower to personal estate, the wife has the same 

inchoate title in personal property that she has in real; excepting in personal 

“estate, it is not provided she shall have it in that which the husband “had 
before conveyed,” as in lands. 

8. The husband cannot, by last will and testament, so bequeath his personal 
property as to deprive his widow of her right of dower therein; yet he’ may 
sell, or give his personal property away, even although it is with the avowed 
purpose of keeping his wife from getting her dower ; but such sale or gift 
must be a bona fide one and be perfected. 

4. If the conveyance or transfer by the husband be a mere device or contri- 
vance by which the husband, ,not parting with the absolute dominion over the 
property during his life, seeks at his death to deny his widow her dower in 
his personal estate which the law would assign to her, then it is void and 
ineffectual against her. 

5. Fraud is never presumed but always proved. Yet it is well established, that 
fraud may be inferred from facts and circumstances; from the character of 
the contract or from the condition and circumstances of the parties—such as 
whether the grantor keeps the bill of sale, or he retains possession of the goods 
or any part of them, and whether he parts with the absolute dominion over 
the property during life, and the use he seeks to make of it, &c. 
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Appeal from Leon Circuit Court. 

This case was decided at Tallahassee. 

A full statement of the case is contained in the opinion 
of the Court. 


Thos. Balizell for appellants. 
James Banks and M. W. Smith for appellees. 
FORWARD, J., delivered the opinion of the Court. 


The bill in this case is presented by William G. Smith 
and his wife, Mary A. Smith, who was the widow of Charl- 
ton Hines, deceased, against William Hines, the administra- 
tor of said Charlton, claiming the share to which Mrs. Smith 
is entitled in the estate of her first husband, the said Charl- 
ton Hines. 

It alleges that Charlton Hines died intestate, in the coun- 
ty of Columbia, in the State of Florida, on the day of 

-— 1856. That he left a large estate, consisting of land 
and personal property, estimated in value at $10,000, and 
that said William Hines obtained letters of administration 
upon his estate. That the said appellee, as administrator, 
teek possession of the whole estate of said Charlton, dec’d, 
consisting of corn, cotton, fodder, household and kitchen 
furniture, notes, accounts, and other evidences of debt of the 
value of $2,165, as appears by the appraisement. That the 
said administrator sold and disposed of said property and 
converted the same into money, and collected said notes and 
other Evidences of debt, amounting to $3,000 or other large 
sum, and has paid off the indebtedness of said estate, leaving 
a balance of $2,500 or other large sum, 

That said Charlton Hines, in his life-time, and up to the 
time of his death, was possessed, in his own right and as his 
own property, of seven or more negro slaves, viz: Ailsey, a 
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woman, about thirty years of age; a woman, named Cathe- 
rine, about twenty years of age, and her child, about three 
years ; a negro boy named John, about six years old, and a 
boy named Jack, about twenty years old, and a negro wo- 
man named Mary, about eighteen years old, and her child, 
about two years old—of the value of $6,000. That, upon 
the death of Charlton Hines, the said William Hines took 


possession of said negroes, claiming them as his own. That « 


he refused to produce them to the appraisers as a part of the 
estate of said Charlton Hines, as he should have done, but 
holds the same and appropriates them to his own use. That 
said slaves are rightfully the property of, and constitute a 
part of the assets of the estate of, said Charlton Hines, sub- 
ject to distribution among his. legal heirs. 

That the complainants intermarricd on the day of 
—— 1858, and are entitled to one-half of the estate of said 
Charlton Hines, as the dower or distributive share of Mrs. 
Smith, one of the complainants, who was the widow of said 
Charlton Hines, deceased. That said administrator has re- 
fused to settle with the complainants, and pay over to them 
the portion of the estate to which they are entitled. 

The prayer of the bill is for an account, decree, &c. 

The answer of William Hines, the administrator, admits 
that the complainant, Mrs. Smith, was the wife of Charlton 
_ Hines. That said Charlton died about the time stated in 
the bill. That W. G. Smith is the husband of said Mary A. 
Smith. Also, that Charlton Hines was, at the’time of his 
death, seized and possessed of an estate consisting of forty 
acres of land and sundry articles of furniture, corn, fodder, 
stock, provisions and other articles, all of which, and their 
appraised value, are exhibited in a schedule of appraisement 
annexed to the bill of complaint and marked “Exhibit A.” 
That said exhibit “A” is a true, full and correct account of 
all the personal estate and effects of said Charlton Hines at 
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the time of his death; he, therefore, denies that the said re- 
turn is false and fraudulent in any part. That, as adminis- 
trator, he proceeded to sell the personal effects of the said 
estate, and that the exhibit marked “B” is a true account 
of said sale. It denies that there was any greater amount 
realized from said sale than that set forth and stated in said 
exhibit. 

The answer further avers that Charlton Hines was, in his 
life-time, seized and possessed of the negro slaves named and 
described in said bill, but a long time before his death—more 
than a year and a half—the said Charlton Hines sold and 
delivered the said negro slaves, and each and every one of 
them, to the defendant, for a valuable consideration, viz: the 
sum of $4,200, which sum of money was paid by the defen- 
dant to the said Charlton, as will appear by reference to the 
bill of sale annexed to the answer, marked “Exhibit C.” 
That said slaves were then and there delivered to, and went 
into the actual possession of, said William Hines. That said 
slaves have, ever since the said sale and delivery, been in 
the possession and under the control of said appellee. It 
denies that said slaves, or any of them, were in the posses- 
sion of Charlton Hines at the time of his death, or at any 
time since said sale and delivery, in his own right or as his 
own property, or in any other right, except when the same 
were loaned or hired to-him, by the said appellee, for wages 
and hire, for the purpose of aiding him in his business. 

The following is the testimony, all of which was read 

without objections, to wit: 


THE DEPOSITION OF ARCHIBALD EVEBITT. 


Interrogatory 1st. Do you know the parties? 
Ans. He knows the parties. 
Interrogatory 2d. Were you or not. indebted to William 
Hines, administrator of Charlton Hines, deceazed, about the 
5 
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year 1857, in two notes for shout the sum of $800, the. same 
having been originally given to Mathew Deas; and, by him, 
traded to.Henry Stephens, and, by him, to Charlton Hines 
or his adifinistrator? Ifso, when did. you pay said notes, 
and to whom ¢ 

Ans. He paid William Hines, on notes, about six hun- 
dred dollars in or about 1857. Said Hines represented that 





the notes had fallen into his hands, as belonging to Charlton » 


Hines, deceased. That said notes were originally given to 
Mathew Deas or bearer, but deponent cannot say as to their 
having been. traded sev eral times. 

Interrogatory 3d. Did you pay them to William ition 
as administrator, or in his individual right? How did he 
represent himself as holding said notes? 


Ans. William Hines, at the time of the payment of said 


notes, stated that he was attending to Charlton Hines’ busi- 
ness. wi 

Interrogatory 4th. Did you owe or were you indebted to 
said William Hines any other sums of money or account, 
about this time, in any other manner whatever ? 

Ans. He was not indebted to said William Hines, at the 
me; any other sums of money. 

» Interrogatory 5th. What has been the price paid i in your 
eonnty, and the surrounding couuties, for the hire of slaves 
during the years 1857,—’8,-’9,-’60,-"61 and ’62, both men 
_and women, of different ages ? . 

Ans. Slaves were hired in this county (Lowndes) for the 
years 1857,—’8,—’9,-’60 and 61, No. 1 hands at from one hun- 
dred and sixty-five dollars—women at from one hundred to 
one hundréd‘and twenty dollars; slaves, the present year, 
(1862,) men afonehundred and fifty dollars, women eighty- 
five dollars. 
 datetogatory-6th. Do you know sn ything- feather that 
will ‘benefit complainants’ cause? If so, state it. 
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Anns. He knows : nothing farther i in 1 favor of pl aintiff. 

Cross-Interrogatory. Whether William Hines, at any time, 
said he held those notes in his own right, and to state all he 
did say. 

Ans. Says that he has answered the interrogatory in his 
answer to tlie second direct interrogatory. 

Cross-Interrogatory. Whether he was acquainted with the 
names, ages and qualities of the negroes in’ controversy, and 
whether he was acquainted with the hires of negroes in Co- 
lumbia or Hamilton county, Florida, during the ‘years 1857, 
~8,-9,~60,"61,—"62 ? 

Ans. He was not, acquainted with the negroes in contro- 
versy, and that negroes hired for more in Hamilton county, 
Florida, during those years, so far as he was acquainted, than 
in the county aforesaid. Does not know about the hire of 
slaves in Columbia county. 

The further deposition of the said Archibald Everitt, taken 
by leave of the Court: 

To the question as to the age, place of residence and oc- 
cupation of witness, he answers that he is 46 years of age— 
occupation, farming—residence, Lowndes county, Georgia. 

2d Interrogatory.. Whether he knows the parties, and 
whether he knew Charlton Hines in his life-time? 

Ans. He knows the parties, and knew Charlton Hines in 
his life-time ? 

3d Interrogatory. Where did William and Charlton Hines 
reside in the year 1854, and in the month of July of that 
year ? 

Ans. William and Charlton Hines both were living in 
Lowndes county in July, 1854. 

4th Interrogatory. Was ‘William Hines in easy ciream- 
stancés—able to command and raise the sum of $4,200 to 
buy negroés with, or was he in the habit of buying property 
at that time ? “What was his condition then? 
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Ans, William Hines was apparently in very easy circum- 
stances—had sold his farm for some cash—don’t know how 
much—was in the habit of buying and selling property. 

5th Interrogatory. Do you know of Charlton Hines’ sell- 
ing to his father some eight or ten negroes in 1854? If so, 
state what you know of it—his design, purpose and object 
in such sale, and whether he paid for it by note, cash or 
otherwise, and whether the property was delivered or not 
before Charlton’s death. State all you know fully. 

Ans. He does not know positively as to such sale, but it 
was public rumor; and, also, that he inteaded to disinherit 
his wife entirely. 

6th Interrogatory.-Did Charlton Hines declare his pur- 
pose to cut off his wife from all share of his property, and 
make this sale with that view, and did his father know of 
such design ? 

Ans. He cannot answer this interrogatory. 

7th Interrogatory. Did he leave his wife in Goorgia to 
move to Florida, taking his negro property with him, and 
did he or not leave her means of support ? 

Ans. He believes Charlton Hines took a part of his pro- 
perty, if not all, when he went to Florida, and left his wife 
in Georgia without any means. 

8th Interrogatory. Do you know of a boy named John, a 
mulatto, owned by C. Hines? If so, state what you know 
of him—his birth, age, &c. 

Ans. He does not know. 

9th Interrogatory. Do you know anything further that 
will make for plaintiff? 

(Remarx—There is no reply of record.] 

- Ist Croge-Interrogatory. State whether, in 1854, William 
Hines was insolvent or in good circumstances. What was 
his estate worth at that time? Was his credit good? Could 
he borrow money or not ? 
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Ans. Says he has answered this in his answer to the 4th 
direct interrogatory. 

2d Cross-Interrogatory. Whether do you know that the 
note of Archibald Everitt was held by William Hines, and 
whether he did not give said note in part payment of the 
said negroes ? 
' Ans. He does not know. 

3d Cross-Interrogatory. If you answer that Charlton Hines 
declared his purpose to cut off his wife from all share of his 
property, state what reason he assigned for so saying ? 

Ans. He does not know, only from general rumor. 

4th Cross-Interrogatory. If he left his wife in Georgia, 
state for what reason, and also the reason he assigned ? 

Ans. He does not know, of his own knowledge, of any 
reason. 

Martin Douglass and Alsey, his wife : 

1st Interrogatory. What is your age, place cf residence 
and occupation ? 

Ans. Martin Douglass says he is 46 years, and Alsey 
Douglass 45 years—occupation, farming. 

2d Interrogatory. Do you know the parties, and did you 
know Charlton Hines in his life-time? 

Ans. They knew the parties, and knew Charlton Hines 
in his life-time. 

3d Interrogatory. Where did William and Charlton Hines 
reside in the year 1854, and in July of that year? 

Ans. They resided in Lowndes county, Georgia, about 
July, 1854. 

4th Interrogatory. Was William Hines in easy circum- 
stances—able to command and raise the sum of $4,200 to 
buy negroes with, or was he in the habit of buying property 
at that time? What was his condition at that time? 

Ans. He was in the habit of trading, buying and selling 
property, but do not know as to his cash means. 
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5th Interrogatory. Do. you now of Charlton Hines eell- 
ing to his father some eight or ten negroes jn 185427. Tf so, 
state what you know of it—his design, purpose and objec; 
in such sale, and whether he paid for it by cash, note or 
otherwise, and whether the property was delivered or not 
before Charlton’s death? State all you know fully. 

Ans. They say they do not know of such sale, or any y de- 
livery of the negro property. 

6th Interrogatory. Did Charlton declare his purpose to 
cut off his wife from all share of his property, and make this 
sale with that view? and did his father know of such de- 

ign ? 

Ans. They do not know the object of Charlton Hines in 
making any pretended sale of his negroes. 

7th Interrogatory. Did he leave his wife in Georgia and 
move to Florida, taking his negro property with him, and 
did he-or not leave her means of support ? 

Ans. Charlton Hines left his wife in Georgia, when he 
went.to Florida, without any support, and we believe car- 
ried his negroes to Florida. 

8th Interrogatory. Do you know anything ofa boy named 
John, a mulatto boy, owned by C. Hines? ° If so, state what 
you know of him—his birth, age, &c. ‘ 

Ans. They lived at Charlton Hines’ at the birth of a mn- 
latto boy, his mother. was called Catherine—which was 
about 1853—but we cannot say as to his name. 

ist Cross-Interrogatory. State whether, in 1854, William 
Hines was insolvent or in good circumstances? What. was 
his:estate worth at that time? Was his credit good? Could 
he borrow money or not? 

Ans.’ In 1854, he was apparently in easy circumstances, 
credit good, but cannot say as to the value of his estate. 

- 24 Cross-Interrogatory. State whether you do not know 
that the note of Archibald Everitt was held by William 
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Hines, and whether he did not § give said note in “part pay- 
ment.of said negroes # 

Ans...They do not know anything. 

3d Cross-Interrogatory. If you answer that Charlton Hines 
declared his purpose to cut off his wife from all share of his 
property, state what reason he assigned for so saying ? 

Ans. They do not know as to Charlton Hines’ objects in 
making any sort of disposition of his property, only from 
common rumor. 

©, L. Carruth says: 

die knew Charlton Hines; he lived in Columbia county ; 
lived neighbor to him ; came into Columbia county, witness 
thinks, in the winter of 1855, and died in said county some- 
time in the year 1856. Said Hines lived with his father a 
short time, but a¢ the time of his death he was lwing to him- 
self, Charlton Hines had some negro slaves that lwed with 
him until his death. Remembers the names of Jack, a tie- 
gro man, about grown, a very good negro—Mary, a woman, 
and Catherine, a woman. Said slaves remained in the pos- 
session of said Charlton Hines up to the period of his death, 
to the best of witness’ knowledge. Witness supposes said 
Hines to be worth as follows: The boy Jack was worth 
about ene thousand dollars, and the women Mary and Cathe- 
riné were worth eight hundred dollars each. . Witness states, 
by way of explanation, that William Hines,,the defendant, 
lived.on Charlton Hines’ place a short time, but moved to 
dimseelf. 

On ecross-examination, said witness testifies as follows : 

Witness does not koow anything in reference. to the titles 
iaf-said Charlton Hines to said slaves. Said Charlton Hines 
died at his father’s aa : 

» Daniel Keith says 

He knew Charlton Hines; lived neighbor to bend said 
Hines came into Columbia county in 1855, and diod. "Wit 
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ness thinks said Hines died in 1856. Said Hines had some 
negro slaves in his possession. Witness remembers the 
names of Jack, a man, Catherine, and her son John, a boy 
about two years old; Mary, a woman, and Elsey, a woman 
—all of which said slaves remained in the possession of said 
Charlton Hines up to the period of his death. Witness 
values said slaves as follows: The man Jack was worth from 
eight hundred to one thousand dollars, the woman Catherine 
was worth eight hundred dollars, her son John was worth 
_ two hundred dollars, Mary was worth seven hundred dol- 
lars, and the woman Elsey was worth seven hundred 6r eight 
hundred dollars. Witness never heard that said slaves were 
not the property of Charlton Hines, until since his death ; 
he heard since that they were not his negroes. 

Or his cross-examination, said witness answers as follows : 

Witness does not know anything in reference to the titles 
of said Charlton Hines to the said slaves or to the land. 
Said Charlton Hines died at his father’s house. 

James S. Hackney says: 

He knew Charlton Hines ; first knew him in 1855; knew 
him up to the time of his death. Said Hines had some ne- 
gro slaves in iis possession, and witness hired one of said 
slaves from the said Hines—a man named John, sometimes 
called Jack, and a negro woman called Catherine, and a wo- 
man named Mary, were in the possession of said Hines. 
Witness values said slaves as follows: John or Jack was 
worth a thousand dollars, and the woman Catherine was 
worth about nine hundred dollars, and the woman Mary 
about nine hundred dollars. Witness knew another woman 
named Olivia, which said woman witness purchased of said 
Charlton Hines; was to give nine hundred and twenty-five 
dollars for said woman, and did pay said amount, as follows : 
two hundred to Charlton Hines and seven hundred and 
twenty-five dollars to William Hines, as administrator of 
said Charlton Hines. 
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Queneeeseeoes 


On his cross-examination, saya: 

He knows nothing in reference to the title of said Charl- 
ton Hines to said slaves, or to the land on which he resided. 

A. J. Smiley says: 

He knew Charlton Hines and William Hines; knew these 
negroes—Jack, Catherine, and alittle child, name unknown, 
child of Catherine—were in the possession and under the 
control of Charlton Hines ; knew them to be in his possession 
more than a year prior to Charlton Hines’ death; were in 
his possession a short time before his death. 

Cross-examined. Does not know that said negroes were 
in Charlton Hines’ possession at the time of his death; does 
not know that fhey were the negroes of Charlton Hines. 
Charlton Hines ‘and William Hines lived three-quarters of a 
mile distant from each other. 

Joseph K. Haddock says : 

That he thinks it was in the spring of the year 1855, he 
and Mr. Frink hired two slaves from Charlton Hines, dec’d 
—they were women; he had them but a few days, and does 
not remember their names distinctly, but thinks one was 
named Mary—the younger one of the two, about 18 or 20 
years of age, and called the other woman mother; that he 
paid the hire of said slaves to Charlton Hines, dec’d, who 
hired said slaves to him and Mr. Frink for one year, but, 
soon after, said he had made arrangements to make a crop 
himself, and wanted his negroes to do it over the river. 
William Hines, the defendant, never called on him for the 
hire of said slaves. That Charlton Hines sold a yellow girl, 
named Olivia, to one James 8. Hackney ; does not remem- 
ber when said sale took place. 

On his cross-examination, says he does not know that said 
slaves belonged to Charlton Hines. 

Henry M. Stephens says: 

He purchased a yellow woman named Jane, and her child 

9 
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Amanda, from William Hines, some time in November, 1854; 
that Charlton Hines told him, witness, that he had made a 
very good bargain ; that he, Charlton Hines, had owned said 
slaves, but had sold them to William Hines. Does not re- 
member the precise language used. 

Re-examined. States that his notes, for the purchase mo- 
ney for said slaves, came back to him on two occasions— 
once in the hands of Charlton Hines, to whom he made a 
payment in a note on Archibald Everitt, and once in the 
hands of John W. Hines, to whom he also made a payment 
in a draft and some money. 

Cross-examination resumed. Witness says that he be- 


lieves that he made both payments to Charlton Hines and. 


John W. Hines, as the agents of William Hines; that the 
notes were made payable to William Hines, or such is his 
impression at this time. 

William J. Duncan says: 

He knew Charlten Hines, and recollects he, Charlton 
Hines, had possession of some negroes in Hamilton county, 
in the winter of 1854. ecollects the name of one, her 
name was Mary ; thinks there were three or four ; recollects 
there were three women. . He hired one of said slaves and 
kept her about three weeks, and Charlton Hines asked him 
to let him off, which he did; paid Charlton Hines the hire 
. for said slaves. 

On cross-examination, says he does not know that said 
slaves belonged to said Charlton Hines. 

Alexander Purviance says : 

He knew Charlton Hines. As well as he can recollect, it 
was either in the winter of 1854, or spring of 1855, that Mr. 
Hines was here with some negroes; does not recollect pre- 
cisely, but thinks that Charlton Hines had three women ; 
recollects the name of only one, her: name was Catherine ; 
recollects that Charlton Hines offered to sell these negroes 
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to Joseph K. Haddock—meaning, as he supposes, all three 
of said negroes—but Mr. Haddock did not wish to buy them. 
Thinks that, in the year 1854, Charlton Hines sold 4 yellow 
girl named Olivia to Dr. Hackney. 

On his cross-examination, says he does not know that said 
slaves belonged to Charlton Hines. 

John J. Underwood says: 

That, some time in the year 1854, he saw a negro girl 
here in the possession of Charlton Ilines, and in the posses- 
sion of Dr. Hackney, who, he thinks, purchased said girl, in 
the summer of 1854, from Charlton Hines. LDelieves it to 
be the same girl alluded to by the other witnesses in this 
cause. Thinks that, towards the close of the year 1854, he 
saw another negro girl in the possession of Charlton Ilines, 
and thinks her name was Catherine. 

On cross-examination, says that he does not know said 
slaves belonged to Charlton Hines from any other facts than 
those disclosed already. 

Henry J. Stewart says: 

That, some time in the spring or summer of 1854, Charl- 
ton Hines came to witness to relate some difficulties between 
himself and his wife, and thinks that Charlton Hines stated 
that there were difficulties between himself and wife and 
that they had separated. Believes. this conversation took 
place previous to July, 1854; and in speaking of his pros- 
pect of getting a divorce in Florida, he intimated that he 
did not wish his wife to recewe any benefit from anything he 
had, on account of her conduct towards him. Thinks he 
saw said Hines again in October, and that he told witness 
that his place was sickly on the Suwannee, and wanted a 
place close to Jasper for the purpose of keeping his negroes 
on it, and if he liked such place he would rent it for the next 
year. Witness told Hines of such place, who removed upon 
it; but, being dissatisfied, said Hines spoke to witness and 














272 SUPREME COURT. 


sor 
a ————— eee 


Smith and wife vs. Wm. Hines, ‘adm’ ion eas of Court. 

















wished to beard with him—said he had negroes and wished 
to board with him ; said he had negroes and wished to live 
like a white man. That after said Hines concluded to 
board with witness, said that he had some negroes that were 
doing nothing—proposed to hire his negroes to witness, 
which witness agreed to do, and did hire two, a negro man 
and a negro woman ; the negro fellow was about 20 or 22 
years of age, named Jack, and negro woman 24 or 25 years 
old, named Catherine. Witness kept said slaves a week or 
two. Said Hines had other negroes in his possession. Heard 
said Hines say that Catherine had a child up in Georgia 
that belonged to him. Said Hines took said slaves away 
from here to Columbia county, to his place, as Hines stated. 
On cross-examination, says that he does not know any 
other fact touching the title or ownership to said slaves. 


TESTIMONY OF THE APPELLEE. 


Benjamin Tompkins says: 

He knows all the partfes ; knew the negroes conveyed by 
Charlton Hines to his brother William Hines. The oldest 
negro named Ailsey, Catherine was the next oldest, Jane 
was the next, Jack next, Mary next; that was all, but the 
two children—John was Catherine’s child, Amanda was 
Jane’s child. Catherine did not have more than one child 
at the time Charlton Hines sold them to William Hines. 
The boy was named John, yellow complexion, aged about 
——year, at the time of said sale. Says he lived near them 
and worked in the families of both for many years, and’ this 
is the way he came in possession of this knowledge. 

Cyprian Brinson says : 

I know all the parties. I knew the boy John, mentioned 
in the bill of sale, as Joe, the only child Catherine had at 
the time of the sale. Isaw thechild at Charlton Hines’, 
when the boy was about two or three months old; he was 
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what I called a dark mulatto, and was told by Charlton 
Hines that the boy was Catherine’s child. At the time of 
Charlton Hines’ death, Catherine was pregnant and soon 
afterwards had achild. The negroes named in the bill of 
sale were ail the negroes that Charlton Hines owned at the 
time of the execution of said bill of sale, and that he owned 
no more negroes from that time until his death. 

James C. A. Polk says, in answer to Interrogatory 1st : 

I was acquainted with William Hines, but am not ac- 
quainted with William Smith and wife. 

2d Interrogatory. State whether you ever had a eonversa- 
tion with Charlton [lines about negroes now in possession 
of William Hines, and what he said about these negroes be- 
longing to him or his father ? 

Ans. I think it was about 1856, if I recollect right, I was 
hauling cotton for Mr. Charlton Hines to gin; he invited 
me to his house to dinner; he wanted to purchase a horse of 
me; I offered to sell the horse to him on acredit ; he replied 
that he had too much respect for me, that he didn’t want to 
cheat me; I replied it was strange that he couldn’t buy, as 
he had several negroes ; his reply was that he had sold them 
to his father. . 

3d Interrogatory. Are you acquainted with these negroes ? 
What would each or all of them hire for per year ? 

Ans. Iam unable to say what they would hire for, as 
there were several children among them. I would not have 
given more than $75 a piece per annum. I think there was 
one negro man, two women and three children. 

Cross-examination. Mr. Charlton Hines was then living 
in Columbia county, near Suwannee; he was living some 
twenty miles from his father’s; I think his father was living 
in Georgia; Mr. Charlton Hines was a-farming, he had no 
store; I hauled my cotton to his gin-house; I had six bales 
of cotton ginned; Mr. Charlton Hines made a crop of that 
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year on that place; the place of Mr. Charlton Hines was 
some six or seven miles from the Suwannee river. The time 
that I carried my cotton to be ginned at the gin-house of Mr. 
Charlton Hines, was the latter part of -the fall or winter, 
Mr. Charlton Hines told me that he gave $150 for the im- 
provements; he ginned with a mare and mule, I think. 
Judge Hines moved toa place adjoining Charlton Hines, 
and not to Charlton’s. I lived about eight miles from Mr. 

‘Charlton Hines’. The place from Mr. Carruth, I think, 
was three miles from Charlton Hines’. I am not related to 
Mr. Charlton Hines. 

C. Brinson says : 

I am related to Mr. William Hines, the defendant, by 
marrying his daughter ; am not related to Mrs, Smith, (ex- 
cept she being the wife of Charlton Hines.) I think that I 
never heard any conversation with Charlton Hines in regard 
to the negroes. Charlton told me that his wife married him 
for the sake of his negroes—that she had ruined him by her 
separation from him, and that he be damned if she should 
have any of them. I was acquainted with the family; there 
were four negroes, viz: Jack, Elsey, Mary, Catherine—and 
three of them were worth $75 each, per year, and one worth 
$60. a 

W. M. Ives says : 

I am well acquainted with the hand-writing of John W. 
Hines, the subscribing witness to the bill of sale produced, 
marked “ Exhibit C,” and am satisfied, from my knowledge 
of his hand-writing, that he signed the same. 


TESTIMONY OF MATHEW M. CASWELL. 


1st Interrogatory. Are you acquainted with the parties 
to this suit? 

Ans. I am acquainted with the parties. 

2d Interrogatory. Are you or are you not acquainted 
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with the hand-writing of Charlton Mines and J. W. Hines # 

Ans. Iam tolerably well acquainted with the hand- 
writing of Charlton Ilines, but not with that of John W. 
Hlines. 

3d Interrogatory. State what means you have had of be- 
coming acquainted with their hand-writing ? 

Ans. From sitting with Chariton Hines, as Magistrate, 
and seeing him write frequently. 

4th Interrogatory. Look upon the paper writing marked 
“Exhibit C,” purporting to be a bill of sale from Charlton 
Hines to William Hines. State, if you know, in whose 
hand-writing the body of the instrument is, and in whose 
hand-writing, if you know, the signature of the maker and 
witness is ¢ 

Ans. I believe the body of the instrument and signature 
to be that of Charlton. Hines, but am not acquainted with 
the signature of John W. Hines. 

5th Interrogatory. If you say the body of the instrument 
is, and the signature is, in the liand-writing of Charlton 
Hines, as maker, and J. W. Hines, as witness, state whether 
you have any doubt about it? 

Ans. Ihave no doubt about the signature of Charlton 
Hines, 

6th Interrogatory. Look upon the book marked “A,” and 
state what it is? 

Ans. I call the book a Justice’s Court docket. 

7th Interrogatory. Look upon the book, from pages 2 to 
10, inclusive, and say in whose hand-writing is the signature 
purporting to be that of Charlton Hines? 

Ans. I have examined the book marked “A,” and -am 
pretty well certain that it is the hand-writing of Charlton 
Hines. 

8th Interrogatory. State what mearis vou had of know 
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ing the said signature of Charlton to be the signature of 
Charlton Hines ? 

Ans. I have already stated that I sat with him, as Magis- 
trate, and saw him frequently write at such times. 

9th Interrogatory. Look upon the paper writing marked 
“B,” and say in whose hand-writing is the signature purport- 
ing to be that of Charlton Hines ? 

. Ans. It looks like the hand-writing of Charlton Hines. 

10th Interrogatory. State what means you have of know- 
ing said signature to be in the hand-writing of Charlton 
Hines ? 

Ans. From being well acquainted with his hand-writing. 

11th Interrogatory. State whether you have any doubt 
as to whether said signature is genuine or not ? 

Ans. Have no doubt about it. 





THE ANSWER OF CYPRIAN T. BRINSON TO THE ABOVE INTERROGA- 
TORIES, PROPOUNDED TO HIM AS WELL AS SAID CASWELL. 


To the 1st Interrogatory : He answers he does. 

To the 2d Interrogatory : He answers he is. 

To the 3d Interrogatory: He answers, I have been with 
them more or less ever since the year 1834, and been fami- 
liar with them and with thelr ¢ transactions up to the time of 
their death. 

To the 4th Interrogatory: He answers that he has ex- 
amined the paper marked “B,” and that he has no doubt 
but that the body of the,instrument and signature is the 
hand-writing of Charlton Hines, and that the signature of 
John W. Hines, as one of the subscribing witnesses, is gen- 
uine. 

To the 5th Interrogatory: He answers, that he has no 
doubt as to the genuineaess of the signatures of persons re- 
ferred to—Charlton Hines and John W. Hines. 

To the 6th Interrogatory: He answers, he has examined 
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the book marked “Exhibit A and ss says it s scems s to be a Ma- 
gistrate’s docket. 

To the 7th Interrogatory : He answers, he has no doubt 
that the signature, purporting to be that of Charlton Hines, 
is genuine. 

o the 8th Interrogatory: Ile answers, by being with him 
while holding his Courts as Magistrate. 

To the 9th Interrogatory: He answers, he has looked at 
the paper marked “Exhibit B,” and knows it to be the 
hand-writing of Charlton Hines. 

To the 10th Interrogatory: He answers, from being inti- 
mate with him and well acquainted with his hand-writing 
from a school-boy to the time of his death, 

To the 11th Interrogatory: He answers, he has no doubt 
of its genuineness. 

To the Cross-Interrogatory: He answers, I know it from 
seeing them write repeatedly from the year 1834 up to the 
time of their death. 

The testimony of James M. Clyatt and H. Graham, in an- 
swer to the above interrogatories, is about the same as that 
of Cyprian Brinson and Caswell thereto. 

The bill of sale, referred to, was read in evidenge without 
objection, and reads as follows, viz: 

“Know all men by these presents, that I, Char Iton -Hines, 
have, for and in consideration of the sum of forty-two heme 
dred dollars, paid to me in hand, this day sold to William 
Hines the following named negro slaves: Alse, a woman, 
aged thirty years; Mary, a girl, thirteen years; Jane, sev- 
enteen years old, a mulatto, and her child Manda, yellow 
complexion, of one year old; Catherine, a woman, twenty 
years of age, and her boy Joe, a mulatto, of one year old; 
Jackson, a boy, sixteen years of age. All of the above 
named slaves J warrant sound in mind and body, and slaves 
for life, and the right and title thereof. 

10 
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a Given ander my hand and seal this 13th aay a J aly, 
1854. CHARLTON HINES. [L.S&.] 

“In presence of: J. W. Hines.” 

The complainants read, in evidence, without objection, 
the account of William Hines, adm’r, with estate of Charlton 
Hines, for the year 1856, in which the only item bearing 
upon the questions in this cause, are two sums of money 
credited as received from Archibald Everitt—one for $200, 
the other for $313.13. 

On the 6th day of February, in the year 1863, the follow- 
ing decree was rendered by the TIonorable the J udge of the 
Circuit Court of Leon county, to wit: 

“On this day, this cause came on to be heard upon the 
bill, answer, replication, Master’s report, exhibits and proofs, 
and was argued by the solicitors of the respective parties. 

“Whereupon, on consideration, the Court doth adjudge, 
order and decree as follows: That defendant, William Hines, 
administrator of Charlton Hines, deceased, pay to the com- 
plainants, in right of Mary Ann Smith, who was the widow 
of Charlton Hines, deceased, the sum of sixteen hundred and 
three dollars and eighty-two cents, that being one-half in 
value of the personal estate of said Charlton Hines, deceased, 
exclusive of slaves, and it being the amount to which Mrs. 
Smith is entitled, as the widow of said Charlton Hines, as 
will appear by reference to the report ofthe special Master, 
William E. Danelly, whose report was confirmed by a pre- 
vious order of this Court, passed on the 8th January, 1863. 

“Tt is further adjudged, ordered and decreed that the slaves 
named and described in the bill of sale from Charlton Hines 
to William Hines, bearing date the 138th July, 1854—viz: 
Alse, a woman, aged thirty years; Mary, a girl, thirteen 
years; Jane, seventeen years old, a mulatto, and her child 
Manda, yellow complexion, of one year old; Catherine, a 
woman, twenty years of age, and her bov Joe, a mulatto, of 
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one year old; Jackson, a boy sixteen years of age—were, in 
the life-time of Charlton Hines, the absolute property of 
William Hines, the defendant, and are not assets of the es- 
tate of Charlton Hines, deceased, subject to distribution. 

“Tt is further adjudged, ordered and decreed that the slaves 
Jack and John belong to the estate of Charlton Hines, de- 
ceased, and that they, together with their hires since the 
death of said Charlton Hines, constitute a part of the assets 
of said Charlton Ilines’ estate, subject to distribution. 

“It is further adjudged, ordered and decreed that thd slaves 
Jack and John be divided between Mrs. Mary Ann Smith 
and the other distributees of Charlton Hines, deceased, to 
be distributed among his heirs and distributees. 

“Tt is further adjudged, ordered and decreed that the said 
William Hines render an account of the hire of the slaves 
Jack and John before William E. Danelly, Esq., Master in 
Chancery, and that he pay over to the complainants, in right 
of Mrs. Smith, the half of the amount which may be reported 
to be due. In taking said account, the said Master is in- 
structed to allow, as a credit, sums of money paid out by 
defendant for taxes and physicians’ bills for and on account 
of said slaves. 

“Tt is further adjudged, ordered and decreed that Silas L. 
Niblack, Esq., be and he is hereby appointed commissioner 
to divide the slaves Jack and John among the persons above 
mentioned, and in the manner above directed. 

“Tt is further adjudged, ordered and decreed that the Mas- 
ter, William E. Daneily, Esq., do inquire, and state to the 
Court, in writing, whether the complainant, William G. 
Smith, has made any settlement or provision for the com- 
plainant, Mary Ann Smith, his wife, and the issue of their 
marriage, or entered into any agreement for that purpose. 
And, im case the Master shall find that he has not, that said 











PS0 SUPREME COURT. 





— x 
Smith and wife vs. Wm. Hines, adm’r—Opinion of Court. 


Master report and nominate a suitable person to act as trus- 
tee in any settlement which the Court may make. 

“Tt is further adjudged, ordered and decreed that William 
E. Danelly, Master in Chancery, and Silas I. Niblack, com- 
missioner, report, without necessary delay, their acts, under 
this decree, to the Court.” 

From this decree, appeal is taken to this Court. 


The petition of appeal sets forth the following grounds of 


error in said decree, to wit : 

1st. That said Court did not award to the widow and to 
complainants an interest in the negroes pretended to have 
been conveyed by bill of sale to Hines, to the interest of one- 
half. P 

2d. In not declaring said bill of sale fraudulent and void. 

8d. The Courfshould have given interest from the date 
of the Master’s report, and not from the decree. 

It is claimed on the part of the appellants, who were the 
complainants below, that the evidence adduced by the said 
widow and her husband establishes the fact to be, as alleged 
in their bill of complaint, that said Charlton Hines died 
leaving, as part of his personal estate, nine negro slaves— 
to wit: Ailsey ; Catherine, and her child Joe, about three 
years old; John, a negro boy, about six years old; Jack, a 
boy, about twenty years old; Mary, and her child about 
two years old, and John and Jack; .exclusive of Jane and 
her child Amanda, sold to Henry M. Stephens in Novem- 
ber, 1854—in which she is, under the statute of this State, 
entitled to have dower set apart to her. 

The administrator of the estate of said Charlton Hines in- 
sists that the bill of sale from Charlton Hines to him (Wil- 
liam Hines) passes and conveys to him a clear and perfect 
title to the slaves therein named and described, and that 
said Charlton Hines did not own any slaves at the time of 
his death—not even “Jack” and “John,” as so decreed by 
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the Chancellor in . the Coes | below. That. Charlton Hines, 

in his life-time, having divested himself of all right, title and 
interest in and to seid slaves, his widow, at his death, could 
not claim a share of them as a part of his estate. 

In response to which, it is contended by the solicitor for 
the widow, that said pretended bill of sale is all a sham and 
pretence, executed with the specific intent to defraud her. 
That, in point of fact, it was never delivered to the said Wil- 
liam Hines by the said Charlton Hines, in his life-time. 
That said slaves were never sold by said Charlton Hines to 
said William Hines, as pretended in said bill of sale; nor 
were said slaves ever delivered to said William Hines, nor 
in the possession of the said William Hines, until after the 
death of said Charlton Hines, when he became possessed of 
them as administrator; and that her husband, the said 
Charlton Hines, died possessed of them. 

In answer to this, it is contended by the solicitors for the 
said William Ilines, that the wife had no vested interest in 
the personal property of her husband during his life-time, 
and therefore cannot be heard in a Court of Equity, in any 
attempt to impeach a sale or gift of personal property made 
by the husband in his life-time, even though there was an 
avowed and specific intent to defeat the claim of the wife to 
dower. 

The first question presented is, whether the widow of 
Charlton Hines can set up, in a Court of Equity, that the 
sale of said negroes was not in fact perfected ? 

2d, Whether she had an énferest, at the time said bill of 
sale was signed, sufficient to authorize her to set up the 
fraud ? 

This brings us to consider the matrimonial contract and 
law of dower in this State; and, first, the matrimonial con- 
tract, so far as relates to the question before the Court. 
What is it? 
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In Sean vs. Sutton, 2 Sow William, 634, ‘sir Joseph 
Jeykell contended that dower arose ex contractu. This 
opinion of Sir Joseph entered the list of judicial decisions 
for some time, and finally, says Mr. Park in his valuable 
treatise on dower, became settled as follows, and which is 
now the settled lew i in England and America: 

“Strictly speaking, the engagement between the parties 
is nothing more than a contract to enter into the respective 
relations of matrimonial union, and the law, contemplating 
the consequences of that contract, by its own silent operation 
raises a provision for the wife in the event of her surviving, 
independent of, and without reference to, the agreement of 
the parties. It may indeed be said, that allowing the right 
of dower does not enter into the essence of the original con- 
tract; yet, the general understanding that the wife should 
be so provided for by force of the marriage ordinance, does 
in fact form a basis of the contract, and, as such, @ matter of 
equitable support.”—Park on Dower, 132. 

So it is the opinion of this Court, that in this State the 
law—that is to say, the common law and statute—by its 
own silent operation, raises a provision for the wife in the 
event of her surviving her husband, independent of, and 
without reference to, the agreement of the parties; conse- 
quently, the right of the wife to dower is not derived through 
the husband, but by provision of law. It is an interest which 
the law casts upon the wife. 

“ Dower,” says Kent, “is a title inchoate, and not con- 
summate until the death of the husband, but it is an inter- 
est which attaches on the land as soon as there is the con- 
currence of marriage and seizen.”—4 Kent, 50. It may be 
compared to a life-estate vested in one person, to take effect 
only in case he survives another. The right to enjoy the 
estate is but a possibility. He may and he may not survive. 
If he does survive, the right becomes perfect. 
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A right to dower is an interest contingent during the life 
of the husband, but rendered absolute by his death. Now, 
vur statute having extended dower to personal estate; she 
has the same inchoate estate in personal property that she 
has in real, excepting, in personal estate, it is not provided 
she shall have it in that which he “ had before conweyed,” as 
in lands; but, in the 3d section, providing tge manner of 
proceeding to have dower set apart, it is stated that the 
sheriff and commissioners “shall also, at the same time, allot 
and set off.to such widow her portion of the personal estate 
of which her hushand died possessed.” From this view, it 
follows that the right of dower in personal property, in this 
State, is an inchoate interest, contingent during the life of 
the husband, but rendered absolute by his death. The right . 
is of a double contingency, viz: he may, before death, sell 
or give it away, and she may net survive him. 

If we are correct in our definition of the interest of the 
wife, by way of dower in personal property, it seems clear. 
that the question, whether her husband has or has not bona 
Jide conveyed or sold his personal property, is one that she 
can contest—certainly as much as the widow can, in those 
States where dower in lands is only given in those lands of 
which the husband shall die sezzed and possessed. In the 
latter, the books are full of decisions that the widow may 
contest whether her husband has, in his life-time, bona fide 
conveyed. 

Again. The statute of Florida provides, that “ When 
any person shall die intestate, or shall make his last will and 
testament, and not therein make any express provision for 
his wife, by giving and devising unto her such part or par- 
cel of real and personal estate as shall ‘be fully satisfactory 
to her, such widow may signify her dissent thereto, &c., &., 
&c., at any time within one year after the probate of such 
will; and then, and in that case, che chall be entitled to 
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dower in the following manner, to w it: one- »-third part of all 
the lands, tenements and hereditaments, of which her hus- 
band died seized and possessed, or had before conveyed, 
whereof said widow had not relinquished her right of dower, 
as heretofore provided by law, which third part shall be and 
inure to her proper use and behoof in and during the term 
of her natural life, &c. 

“See. 2. When a husband shall die intestate, or shall make 
his last will and testament, and not make provision therein 
for his wife, as expressed in the first section of this act, she 
shall be entitled to a share in the personal estate in the fol- 
lowing manner, to wit: if there be no children, or if there 
be but one child, in that case she shall be entitled to one- 
half; but if there be more than one child, in that case she 
shall be entitled to one-third part in fee simple, except 
slaves, in which she shall have a life estate, and such claim 
shall have preference over all others.” 

The late Court of Appeals, in the case of Ellis and wife 
vs. C. Parish, widow, &c., in giving construction to this act, 
laid down and decided: “ That ‘dower’ means not only the 
common law provisions of a life-estate in one-third of the 
real estate, but a/so the other provision secured by that act, 
viz: an interest in slaves and other nnn property.” In 
this opinion we concur. 

Thus it will be seen that, under our statute, the right of 
dower or dower interest of the widow, in the personal estate 
of her husband, are. preferred rights—her claim stands higher 
than that of a creditor. Jf, then, the widow has a right to 
dower, which is cast upon her by the law, and if that right 
is a preferred one—one that stands above all other claims, 
even higher than creditors—we ask, does she derive this 
right through her husband, the intestate, as in the case of 
an heir or administrator? We think not. It seems to us 
her claim is antagonistical to the estate of her husband—she 
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had a contingent lien before hhis death. The principle un- 
der which an heir or administrator cannot set up title against 
voluntary deed of ancestor, is because the administrator 
stands in the place of the intestate, and has no greater or 
other rights than the person he represents, and the heir de- 
rives through the ancestor and has no greater or other right 
than the ancestor, and, in both cases, they had no inchoate 
title before his death. The ancestor could not avoid a gift 
made by covin and fraud, although under the statute of 13 
Eliz., which we have enacted in this State, it would be void 
as to creditors—so cannot the heir or administrator, because 
they represent the ancestor, and because they had not, in 
his life-time, even an inchoate interest. But, it may be 
asked, does not the widow, like the heir, get her share out of 
the personal property left by the husband? The answer is, 
that although, like the heir, she takes it out of the estate 
left by the husband, yet, unlike the heir, she cannot have 
her claim defeated by last will and testament, nor does she 
receive it under the law of descent and distribution. No 
doubt any bona fide sale or gift of personal property, made 
by the husband in his life-time, would affect the wife’y claim 
for dower, as it would be binding upon the heir. Wedonot 
wish to be understood as intimating or asserting that the 
husband is restricted by any claim which the law casts upon 
the wife as dower, from making sale or gift of his personal 
property during his life-time, providing it is not done by 

_will; but we do hold that such sale or gift must be a bona 
jide one—not a sham or pretence of sale or gift—and one 
which the husband cannot take back, and is not to take 
effect, in case some specified event does not happen. 

The policy of this country is not to restrict the right of the 
owner to sell or give away his personal property ; and while 
we think the husband cannot, by last will and testament, so 
bequeath his personal property. as to deprive his widow of 

11 











G86 SUPREME COURT. 





° Smith and wife vs. Wa. Hines, adm’ r—Opinion of Court. 


her Tight of dowe er ther ein, } yet he may sell or give his per- 
sonal property away, even although it is with the avowed 
purpose of keeping his wife from getting her dower therein, 
but uch sale or gift must be a bona fide one, and be perfected. 

If we are correct in our position as to the operation of our 
statute regulatiig dower in personal property, and that the 
widow had an inchoate title to such personal property as the 
husband might die possessed of, it seems to us the question, 
whether the husband did, in point of fact, die possessed of 
such property, or whether he had or not bona fide sold or 
given the same away in his life-time, are questions w hich 
her interest, made perfect by his death, will warrant her 
standing in equity, so that she may contest the same—even 
although a written bill of sale may be involved. 

In the case of Hughes, lessee, vs. Bazel Shaw, Martin and ° 
Yerger’s Reports, page 327, the Court say: 

“Tt does not require argument to prove that a man, who 
is at once husband and debtor, may at the same moment in- 
tend, and by the same act consummate, an alienation of his 
property, which, in the eye of the law, is equally a fraud 
against the wife and the creditor. It is no less clear that 
the same circumstances which prove a fraud upon one, may 
often conduce to show fraud also against the other. Ifa 
man, married and deeply in debt, make a conveyance of all 
his estate to his son, no one will deny that this evidences a 
fraud as against his creditors. Is it not as obviously a fraud 
also against his wife? She is entitled by law to one-third 
of all the lands, &c., of which the husband died seized or 
possessed ; and he is not at liberty to deprive himself of the 
seizen or possession, at the time of his death, with intent to 
defeat her of her dower, by conveyance fraudulently made 
to children or otherwise.” 

It is true that the statute of Tennessee provides, by pro- 
viso, “ That any conveyance made fraudulently to children 
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or otherwise, with an intention to defeat the widow of her 
dower hereby allotted, shall be held and deemed to be void,” de. 
This proviso does not affect the remarks of the Court above 
quoted, because it is only an abridgement or alteration of 
the law of dower in that State. Under this proviso, the 
right of the wife to dower in such lands as her husband, 
during his life, has bona fide conveyed, without intention to 
defeat his widow of her dower, is taken away. In that case 
the question was, whether the ostensible object, which was 
to defeat creditors, deprived her of her dower. That Court, 
in construing the statute, say it did not. 

Again. That Court say, in speaking of the policy of the 
said act of Tennessee, “ But it is difficult to see how liberal 
and enlightened views of the public good could sanction the 
right of a husband to dispose of his real estate to his children, 
to the prejudice of that posperitanes share which the law 
has designated for the wife.” 

In Ford vs. Ford et al., 4 Ala., (New Series) page 145, the 
Court remark: “ Whilst it is admitted that the husband 
might have made a perfect gift during his life of all his per- 
sonal property, and thus have prevented his wife from re- 
ceiving any portion of it under the statute of distributions, 
it is insisted that such gift must be complete, and that in 
this case the reservation of a thousand dollars a year during 
the life of the grantor, shows that the gift was not bona jide, 
but merely intended to defeat the rights of the complainant.” 

In Vermont, where the widow is only entitled to dower 
in such lands as the husband may die seczed and possessed, 
it, was held, in Ladd vs. Ladd, 14 Vermont, 185, that where 
a husband, in consideration of one dollar, and of love and 
affection, conveyed lands, of which he was seized, to his 
brother, and delivered the deed to a third person, to be by 
him kept until after the grantor’s death, and then to be de- 
livered to the grantee, which was done, and the grantor re- 
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tained possession of the lands during his life, it was held that 
such deed did not operate to convey the lands so as to de- 
prive the widow of her dower. 

So in the case of Thayer vs. Thayer, 14 Vt., 107, which 
was a conveyance of personal as well as real estate—the deed 
secured to the grantor possession, use and. control of it during 
his life. The Court held it fraudulent, as against the claims 
of the wife’s dower. 

The facts, in the case of Davis vs. Davis, 5 Missouri, were 
as follows: 

Davis died, leaving a widow and one son. A short time 
previous to his death, he made a will, leaving all his estate, 
real and personal, to his son, except so much as would be 
sufficient to support his wife. On the same day, he, by 
deed, conveyed to his son five slaves, the most valuable part 
of his estate. On the death of Davis, his widow renounced 
the will and claimed her dower, not only in the real estate, 
but én the slaves conveyed in the deed. The Court say: 
“The bill charges that the deed is a will in disguise. I 
think it so. The authorities abundantly satisfy me that 
such things are fraudulent as to the dower, and therefore 
void.” One of the Judges (Tompkins) dissented from the 
decision of the Court. 

In Pennsylvania, it was held, in Killinger vs. Reiden- 
haner, 6 Sergeant and Rawles, 531, that & mortgage given 
by the husband for the purpose of defeating the wife’s dower, 
was not good as against her claim. 

In Maryland, the case of Griffith vs. Griffith’s Executors, 
was a case where the intestate willed away all his personal 
estate, and left nothing to his wife. The question was, 
whether she was entitled to a third part of the personal es- 
tate, clear of debts. The Court held that she was. The de- 
cision of this case was under the common law of England, 
and statutes of Maryland adopting the common law, under 
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the general opinion in that State, existing at the time the 
Legislature adopted the common law, that the wife was en- 
titled to a third part of the personal estate by the common 
law. 

The case of Coomes et al. vs. Clements, 4 Harris and 
Johnson, (81, is another case, where the husband had willed 
away his personal property. The Court held the widow en- 
titled to her share. 

In the case of Jenny vs. Jenny, 24 Vermont, page 324, 
the wife alleged in her bill that her husband had conveyed 
all his property to the defendant, with a view to defeat the 
plaintiff of her marital rights, and that, since, the defendant 
has conveyed away all the property, and converted the same 
into money, and that he gave no consideration therefor to 
her husband, but held it in trust for her husband, and to de- 
feat said wife of her dower in her husband’s estate. The 
answer sets up that he paid full value for the personal pro- 
perty, and denies that the conveyance was made to defraud 
her. The Court held that “‘ one ‘cannot hold property which 
he receives as a mere gratuity, or as heir, if the property 
was so conveyed to him to deteat the wife of the deceased to 
her right of dower, but he will be held liable in Chancery 
to account for the property so received, and the widow will 
be entitled to one-third of such property.” And the Court 
say: “ For all which he has paid a full and fair eqttivalent, 
he will not be made liable.” 

A late and satisfactory case on this subject will be found 
in the 18th volume of Missouri Reports, (by Bennett,) page 
390, decided in 1853, and in which the case of Davis vs. Da- 
vis, 5 Missouri, was reviewed and re-aftirmed, and the case 
of Lightfoot’s Executors vs. Colgin and wife, 5 Munford, 42, 
considered and weighed, by adopting the opinion of Judge 
Coalter, the dissenting Judge in that case. 

In the case of Stone vs. Stone, the bill alleged that John 
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C. Stone, her husband, being possessed of the slaves in which 
she claimed dower, had executed a convefance of them to 
the defendant, Jesse F. Stone, in trust{ for the use and bene- 
fit of the other three defendants, children of said John C. 
Stone by a former marriage ; that said conveyance was exe- 
cuted by her husband in his last sickness, a few days before 
his death ; that, for a long time previous, he had _ been sick, 
and was, at the time of executing said conveyance, in a very 
weak state of body and mind, and, influenced by the per- 
suasions of some of his blood relatives, had made said con- 
veyance for the purpose of defrauding her of her marital 
rights. : 

The answer denied that it was executed with a design to 
defraud the wife of her dower, or under any undue influence. 
It also appeared that he executed a will about the same time, 
making provisions for his wife, with which she expressed 
herself’ satisfied. It appeared in evidence that Stone, during 
his last illness, and a short time previous to his death, in 
consultation with his friends, expressed a desire to secure 
the slaves to his children by the former marriage, but feared 
he could not make a conveyance which would defeat his 
wife’s dower ; that he was advised that a deed of gift toa 
trustee, for the benefit of his children, would be effectual for 
that purpose, and thereupon executed the conveyance. ‘In 
the opffiion of the Court, they say: “ Although dower is 
given in personal estate by our statute, yet it was not thereby 
intended to restrain the husband’s absolute control of it du- 
ring his life—to give and dispose of as he wills; provided, 
it be not done in expectation of death, and with a view to 
defeat the widow’s dower. The husband may do as he plea- 
ses with his personal property, subject to this restriction. 
After the enjoyment of the property, in the most absolute 
manner, during almost his entire life, the law will not per- 
mit him, at the approach of death, and-witha view to defeat 














=—— 








TERMS HELD IN i868-'4. 991 





Smith and wife vs. Wm. Hines, adm’r—Opinion of Court. 


his wife’s right of dower, to give itaway. If such a dispo- 
sitioh was allowed, the efficacy of tlie statute, conferring 
dower én personalty, woulddepend on the whim or caprice 
of the husband.” 

Under the statute of Missouri, the widow is entitled to 
dower in no other personalty than*that which belonged to 
the husband’ at the time of his death. 

In the case of Hays vs. Hlenry, 1 Maryland Chancery De- 
cisions, the conclusion of the Court was, that if the convey- 
ance be a mere device or contrivance by which the husband, 
not parting with the absolute dominion over the- property 
during his life, seeks at his death to deny his widow that 
share of his personal estate which the law would assign to 
her, then it will be ineffectual against her. 

The cases of Tate vs. Tate, 1 Dev. and Batt., (Equity) 22 ; 
Littleton vs. Littleton, 1 Dev. and Batt., (Law) 327, and 
McGee vs. McGee, + Iredell’s, (Law) 327, are cited as show- 
ing the decisions of the Court of North Carolina, on the ques- 
tion in this cause. We regret those books are not in the 
Judicial Library, and we have been unable to obtain them. 

On the part of the appellee, the learned counsel rely upon 
the case of Lightfoot and others vs. Colgin and wife, 5 Mun- 
ford, 62, and Cameron vs. Cameron et al., 10 Smedes and 
Marshall, (Mississippi Reports) page 398. 

The case in 5 Munford, was decided in the Court of Ap- 
peals of Virginia in January, 1813, and was in substance as 
follows : 

William Lightfoot, the testator, being the owner of a very 
large real and personal estate, some few months prior to his 
decease made a settlement upon the children of a former 
marriage, of the larger portion of his personal estate, by deed 
of trust, in which he reserved to himself a life-interest in the 
property conveyed. He also made his will about a month 
afterwards, by which he confirmed the deed of trust, and 
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then proceeded to proyide for his then wife, by giving to her 

her dower in his real estate and her statutery portion of his 

personalty which had not been disposed of. The wife, re- 

nouncing the provisions of the will, filed her bill to set aside 

the deed of trust, alleging that the same was made with the 

express design to defraud her of her just proportion of the 
rsonal estate. 

Judge Coalter dissenting, the following was pronounced 
as the conclusion of the Court, viz : 

“That though a creditor might attack the conveyance as 
fraudulent as to them, yet that in this case of a conveyance 
between the children of the said William Lightfoot, not 
shown to be otherwise provided for, and his widow, who is 
entitled to a large dower in his real estate, besides her share 
in his personal estate, unconveyed by those deeds, the Court 
has no power to set aside the said deeds; both because of 
the meritorious claims of the children as aforesaid—because 
the widow has no claim of interest in the property conveyed 
by the deeds aforesaid, which will let her in to impeach 
the same—and because there is no principle authorizing 
this Court to interfere in this case, which would not equally 
justify it in setting aside a deed as fraudulent, made in favor 
of children otherwise unprovided for, on the ground of its 
being votuntary. The Court is further of opinion, that al- 
though the widow of a person dying seized of real and per- 
sonal estate has a legal, equitable and moral right to a pro- 
vision from his estate after his death, yet that this claim does 
not extend to the whole thereof—must be limited and de- 
fined by law as to the extent and quality thereof, and be in 
subordination to the claims of creditors and others to whom 
a preference is given by the positive provisions of the sta- 
tute.” 

It is very evident, from the whole scope of this announce- 
ment, that the meritorious consideration of the deed—it be- 
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ing made in favor of children otherwise unprovided fur, as 
also the fact that the widow had a large dower interest in the 
realty, and a claim to her portion of the personalty. undis- 
posed of by the deed—had more to do in controlling the 
judgment in this case, than the edhclusion that her nvreresr 
inthe property was not such as to give her standing -in 
Court. 

Indeed, the very fact that is stated by the Court, as one 
of the grounds ofthe judgment, shows conclusively that she 
did, in that very case, have a stending in Court ; otherwise, 
it would have been unnecessary as well as improper to con- 
sider any other than her legal right to contest the deed. 
Again: if this case is to be understood as deciding that in 
no case has a widow such an ¢nferest in the personal estate 
of her deceased husband, as will give her a standing in Court 
to contest any of his dispositions of his personal estate, we 
are at a loss to comprehend the Court, when it says that 
“the widow of a person dying seized of real or personal es- 
tate has a legal, equitable and moral right to a provision from 
his estate, after his death.” Certainly, if she has a “legal 
and equitable right,” she can only seek her remedy by being 
admitted to a standing in the Courts. 

It is also declared, in the opinion of the Court in that 
case, that the claim of the widow to the personalty is “su- 
bordinate to the claims of creditors and others.” This is 
doubtless so under the Virginia statute, but it is otherwise 
in this State, for the provision of our statute places her in 
the position of a preferred claimant. To admit the position 
asserted in that case, would be to deprive the widow of any 
means of contesting a conveyance made under the influence 
of the grossest imposition, and indeed of duress itself, for it 
is only in a Court of Justice that she could effectively im- 
peach the transaction. There seems to be no more technical 
objection to her impeaching the deed of her deceased hus- 
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band for fraud, than for an heir or distributee impeaching 
the will of his ancestor for fraudulent imposition or imbe- 
cility. The common law principle in Twing’s case, “ that 
if the conveyance was precedent to the right of debt, there 
is no way toset it aside,” &nd, again, “he who hath a right, 
title, interest, debt or demand, younger or of later date, shall 
not avoid a fraudulent gift or estate precedent by the com- 
mon law,”.doth not apply to this case of dower, for the rea- 
son, here, the question is whether there was a bona jide con- 
veyance or not—that is to say, whethér he died in “possession” 
of said slaves or not? » Iler inchoate right to dower, given 
her by the law, existed at the time of the conveyance, and 
the right to enjoyment was consummated at the death of her 
husband, if he has not, by that conveyance, bona fide con- 
veyed ayay his property. j 


Judge Coalter, in his very able dissenting.opinion in that 


ease, remarks: “ But it is said the wife is not a creditor, and 
has no rights against which a fraud) can be committeds 
Might not the same, with equal propriety, be said of a hus- 
band before marriage? Ilis right to his intended wife’s 
property is only contingent and inchoate, depending on tle 
subsequent marriage, which may never take place; yet a 
JSraud, it is said, may be committed against that right. The 
nature of these rights appears to me, therefore, to be very 
similar ; as to those of the husband, they are recognized by 
our Courts as an interest against which a fraud may be com- 
mitted.” 

As to this said case of Lightfoot’s Executors et al. vs. Col- 
gin and wife, 5 Munford, we—as was said by the Court in 


Stone vs. Stone, 18 Missouri, 393—incline to the opinion of 


the dissenting Judge in that case. 

The case of Cameron vs. Cameron, 10 Smedes and Mar- 
shall, 395, does not at all conflict with the views we have 
expressed—on the contrary, is rather confirmatory—for it 
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says the only inquiry in a case of this kind need be, whether 
the deed of the husband is absolute and irrevocable, or not ? 
—in other words, as we say, whether it is a bona fide trans- 
action or not. 

Entertaining this view of the law, we now proceed to the 
inquiry, whether, under the testimony, this bill of sale by 
Charlton Hines to said William Hines was a bona fide trans- 
action or not ? 

While we admit the law to be as cited by the counsel for 
the appellee—frand is never presumed, but always to be 
proved—yet, it is well established that fraud may be infer- 
red from facts and circumstances, from the character of the 
contract or from the condition and circumstances of the par- 
ties—suth as, whether he keeps the bill of sale, or he retains 
possession of the goods or any part of them, and whether he 
parts with the absolute dominion over the property during 
life, and the use he seeks to make of it, &c. 

With this chart before us, let us entey upon the testimony. 

It appears that on and before the 13th July, 1854, the 
said Charlton Hines (the grantor) and said William Hines 
(the grantee) were living in Lowndes county, in the State of 
Georgia, and that the slaves mentioned in said bill of sale 
were also there and in possession of said Charlton Hines ; 
that said Charlton and -his wife were not then living to- 
gether; that there were difliculties between them, and that 
previous to July, 1854, the said Charlton Hines, in speaking 
of his prospect of getting a divorce in Florida, intimated 
that he did not wish his wife to receive any benefit.trom 
anything he had; that this intention of his was so notorious 
that it became a public rumor.; that with this spirit, or guo 
animo, he takes all his negroes, leaving his wife destitute 
and in Georgia—leaves Georgia and settles in Hamilton 
county, Florida, in the month of July, 1854; that while in 
Hamilton county, he, the said Charlton, exercises absolute 
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dotninion over said slaves. Nothing is heard in Georgia of 
a sale of them, or a bill of sale of them, to Ids father. No- 
thing is heard of the ownership of them being in any one but 
Charlton in Hamilton county, until November, 1854, when 
the witness, Henry M. Stephens, says he purchased Jane 
and her child from William Hines, and Charlton ILines tells 
said Stephens that he had made a very good bargain, and 
that he, Charlton Ilines, had owned said slaves, (that is, Jane 
and Amanda, her child,) but had sold them to William Hines. 
All seems to have been silent about the bill of sale—nothing 
heard of it in Hamilton. ‘The purchase-money derived from 
the sale of Jane and child finds its way into the pocket of 
Charlton Hines—part of it in his life-time, and a part after 
his death, collected in the name of his estate and credited to 
the estate. After the sale of Jane and child in Hamilton 
county, the balance of the negroes continue in the possession 
of said Charlton Hines, he exercising ownership over them 
—calling them his gwn—hires them out—and subsequently 
cancels the hiring, because he wants to settle a plantation, 
and takes them with him as he moves into Columbia county, 
Florida. In Columbia county, he lives by himself, keeps 
the negroes to himself, exercises absolute ownership over 
them, works then, hires them out, and, according to the tes- 
timony of C. L. Carruth, Daniel Keitt, James 8. Hackney, 
A. J. Smiley and Joseph K. Haddock, remained in posses- 
sion of Charlton [lines up to the period of his death. All 
this absolute dominion over the slaves by Charlton Hines, 
must, of necessity, havé been known to William Hines; for . 
a part of the time after Charlton moved to Columbia county, 
the said William Hines lived with his son—afterwards left 
his son and went to live by himself. Not one of the wit- 
nesses, who were neighbors of both William and Charlton 
Hines, ever heard that said slaves were not the property of 
Charlton Hines, until since his death. All is silent as to 
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the bill of sale or ownership of William Hines, until after 
the death of Charlton, Why such privacy? After the 
death, the artifice comes from its hiding place—the bill of 
sale now in the hands of the said William Hines, at whose 
house it appears the said Charlton died—makes its first ap- 
pearance—written in the hand-writing of Charlton Tines 
himself—witnessed by a relative, whose testimony is not 
taken; and although written by Charlton, whom it seems 
was a magistrate, an intelligent man and acquainted neces- 
sarily with the usual forms of such instruments, writes it 
without the customary word “ delivered” appearing therein. 
No record of the bill of sale is ever made in Georgia, Hamil- 
ton county, Columbih county, or anywhere else, nor is there 
any act to give full and complete effect. to the transaction. 
No proof of the payment of any of the consideration money, 
other than the acknowledgment in the bill of sale. Nothing 
to show the dona jide character of this transaction, other 
than the simple possession of the bill of sale. The answer 
of William Jlines to the bill of complaint, alleges that the 
negroes, at the time the bill of sale bears date, to wit: the 
13th July, 1854, “were then and there delivered to, and went 
into the actual possession of, defendant; and that they have 
been in his possession and under his control ever since such 
sale and delivery,” with a positive denial “that they were 
in possession of Cl wrlton Fines at the time of his death, or 
at any other time since such sale and delivery, except when 
they were loaned or hired to him.” 

There is not a particle of evidence which sustains the an- 
swer. No evidence that said negroes, or any of them, were 
at any time loaned or hired by the said William Hines to 
said Charlton Hines. On the contrary, the numerous wit- 
nesses examined prove, beyond all question, the continuance 
of the possession of said slaves in Charlton Hines up to the 
time of his death, and at all times and on all occasions ex- 
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ercising full ownership over them, ayd-that said William 
Hines acquired possession of them only by virttt 6f his office 
as administrator. hs 

After a careful, thorough and patient cxamimation of all 
the testimony in this case, which develop the facts and cir- 
cumstanees connected withthis transaction, we are forced 
to infer, from those facts, that said Charlton Ilines never 
parted with the absolute dominion over said slaves during 
his life; and that said conveyance was but a mere device or 
contrivance, to be used at his death, to keep his widow from 
her dower. We, therefore, declare it ineffectual against her. 

It appears from the testimony that Jane, and her child 
Amanda, were bona jide sold, with the assent of Charlton 
Hines in his life-time. The said woman Jane, and her child 
Amanda, will not, therefore, be taken into account in the - 
assignment of dower. 

The next question is, whether the Court below was cor- 
rect in its conclusion that the two negroes, John and Jack, 
were not included in said bill of sale. The testimony on 
this branch of the case is very contradictory and unsatisfac- 
tory. The confusion may have naturally risen from the va- 
ried names so often given to negroes. The question is, are 
they the negroes embraced in the bill of sale? The name 
of the negro may be one way of identity, but is not the con- 
clusive way. It appears to this Court that if a Master was 
directed to inquire into the particular fact, whether these 
negroes are those mentioned in said bill of sale or not, there 
could be no difficulty in getting testimony on that point. 
As the case, under the decision announced, has to be re- 
manded to the Cirenit Court, the ends of justice will be best 
served in having a further reference to the Master to take 
testimony on this branch of the case. 

The remaining question is, whether the Court should have 
given interest from the date of the Master’s report, and not 














PERMS HELD EN 1868-'4. YO9 


ale 





Smith and wile vs. Wm. ‘Iijnes, adm’r—Opinion of Court. 
from the decree? This point was not argued at the hearing 
before this Court, nor does it seem to have been in the Court 
below. Ag the cause is to be remanded, and a new account 
taken, it will then be the proper time to raise the question, 
if there is any dispute about it. 

It is therefore ordered and adjudged that the decree of 
the Circuit Court in this cause be reversed ; and that said 
cause be remanded back to the Circuit Court for such other 
and further proceedings as may become necessary in carry- 
ing out the opinion and consideration of this Court: 


Joun M. Townyes, Ap»urnistrator, &., vs. Rawecca Rowunp- 
TREE ET AL. 


1, A fitther-in-law being compciled to pay a debt as security for his son-in-law, 
the latter, thereupon, executed and delivered to the former an instrument of 
writing purporting to be “in fullofhis proportionable part of his estate.” 
Held: 1st, That this instrument of writing did not operate as a release, 80 as 
to extinguish the right of the wife to come in as a distributee of her father’s 
estate ; 2d, That it did afford evidence ofan advancement made to the wife, 
which must be brought into hotch-pot. ° ‘ 


~ 
] 


2. There is nothing in the Act of 1845, commonly denominated the “ Married 
Woman’s Law,’ to prevent the husband from receiving and receipting for an 
advancement intended to be made to the wife. And it makes no difference 
that the wife dies before her father. : 


J) 


. Grand-children take by succession, and whatever affects the interest of the 
immediate.parent will affect their interest. 


“ 
— 


. Advancements are not chargeable with interest, whcn brought into hotch 
pot. 

Appeal from Madison Cirenit Court. 

This case was decided at Tallahassee. 

A full statement of the case is contained in the opinion of 
the Coprt. 


D. P. Hogue tor appellants 


Thos. Baltzell for appellee 
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Francis Roundtree, a citizen of Taylor county, Florida, 
died in the year 1859, intestate, possessed .of a large amount 
of property, principally personal, leaving a widow, two 
daughters and four grand-children—the children of a third 
daughter, deceased, Mrs. Mary Ellen Kemp. 

It is admitted that these grand-children have the interest 
which their mother would have, been entitled to if alive, the 
only subject of contest being as to the effect of an agreement 
made by their father, Uriah Kemp, in the State of Georgia, 
where Roundtree and Kemp lived at the time, in tliese 
words : ' 

“ $3,068 34.—Received, this Ist of March, 1841, of Fran- 
cis Roundtree, the sum of $3,068 384, in full of all demands 
against the said Roundtree, against his estate ; and it being 
my proportionable part of the same, I do hereby relinquish 
all my right, title, interest and claim to any further demands 
against said Roundtree, his heirs and assigns, executors and 
administrators. [Signed] Urnran Kemp.” 

This sale and release of his demands and /is right and in- 
terest in the estate of Roundtree, by Kemp, for $3,068, are 
now set up by the administrator and other heirs as an ad- 
vancement.to Mrs. Kemp, under the statute declaring that 
“when any of the children of the person dying intestate 
shall have received from such intestate, in his life-time, any 
real or personal estate, by way of advancement, and shall 
choose to come int&™ partition, &e., such advancement shall 
be brought into hotch-pot,” &e.—Thompson, 190. 

Before considering the subject of advancement, the ques- 
tion arises whether a purchase by a father of the son-in- 
law’s interest in his estate will affect the right and interest 
of the wife in the estate of her father? ‘In ease the hus- 
band survives the wife, he shali have the chattles real, but 
not the choses in action. A chose in action shall not sur- 
vive to him, because he never was in possession of it at all 
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during the coverture.”—2 Black.’s C on.., 435. Mrs. Kot 
died before her husband, and the claim is for chattles per- 
sonal and not any realty; so that Kemp had no interest, 
right or title, even under the common law, to Roundtree’s 
estate. Ilis wife’s dying before the father, extinguished his 
interest without any aid from the release. 

But the change in our law, by the woman’s law of 1845, 
affected an important alteration in our own and the com- 
mon law in this respect. 

“‘ Married women may become seized and possessed of real 
and personal property during coverture by bequest, demise, 


‘ gift, purchase or d‘stribution, subject to these restrictions : 


When any female, a citizen of the State, shall marry, or a 
female shall marry a citizen of the State, the female, being 
seized and possessed of real or personal property, her title 
to the same shall continue separate, independent and beyond 
the control of her husband, notwithstanding her coverture, 
and shall not be taken in execution for his debts,” &c. 
“ The husband and w7fe shall join in all sales, transfers and 
conveyances of the property of the wife,” &c.—Thompson, 
page 221. Now, obviously, if Mr. and Mrs. Kemp had both 
survived ‘the intestate, no sale or transfer by Kemp of Mrs. 
Kemp’s interest in her father’s estate would be of any validi- 
ty, nor a release nor relinquishment made by him. 

How an interest of the true owner (the grand-children) to 
this property can be legally affected by one who had no 
right, title, interest or claim to it, who, at the very best, had 
but a possibility of an interest—if the common law pre- 
vailed, this possibility extinguished by the law above cited 
and the death of his wife—is not easily perceived. 

Was this payment an advancement to Mrs. Kemp? The 
law expressly says, when “a child shall receive any real or 
personal estate, by way of advancement, such advancement 
shall be brought into hotch-pot.” Now, the purchase by 

13 
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Roundtree of Kemp’s interest in his estate, through the 
$3,068, was no advance to the child, Mrs. Kemp; it was per- 
sonal to the hasband, Kemp, entirely, and barred him from a 
claim—not his wife nor her heirs. This amount was dis- 
charged in full by the release of his interest, and Roundtree 
obtained the full benefit of the bargain, for neither Kemp 
nor his administrator prefer any claim whatever to it. But 
how does this affect the grand-children, the true owners, who 
are strangers to the agreement, and who claim under no 
right or title dived from the maker of it? They claim not 
through him, nor any iiterest that he had, but from their 
mother. Because he chose, some years since, to bargain and 
sell his possibility of an interest, how can it legally affect 
their claim ? 

It is well settled that an advancement must be a pure 
gift—4 Wharton, 130; 18 Ala. 176; 81 Penn., 337; 31 
Ala., 164; 1 Halstead, 99. 

It is said the case of Lindsey and wife vs. Platt has a 
bearing upon this; yet its application is not perceived. The 
intestate (Platt) and the son-in-law stipulated that the sum 
of $637, paid by the father, should be taken and considered 
as an advancement to his wife—and the wife and husband 
both survived the father. Notso with Roundtree, who never, 
agreed that his payment of $3,000 should be an advance- 
ment, but bargained that it should be a bar to all claims 
that Kemp, who was a worthless fellow, should have on his 
estate. The two agreements are as opposite. as could be— 


having distinct purposes and objects, aims and ends. 
e 


DuPONT, C. J., delivered the opinion of the Court. 


This is a bill in Equity filed by an administrator, and ask- 
ing for the instruction of the Court to guide him in the ad- 
ministration of the estate. The point upon which the in- 
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strudtion is asked, grows out of the following : state of facts : : 
Uriah Kemp was the husband of Mary Ellen, a daughter of 
Francis Roundtree, the intestate. He was engaged in the 
mercantile business, but, failing therein, his father-in-law 
was compelled to pay a large sum of money for him, as his 
surety. Whereupon, he executed and delivered to his said 
arial -in-law the following instrument of writing, to wit: 

$3,068 34. —Received, this first day of Mare h, eighteen 
Riva and forty-one, of Francis . Roundtree, the sum of 
three thousand and sixty-eight dollars and thirty-four cents, 
as being in full of all demands against the said Roundtree, 
against his estate, and it being my proportionable part of the 
same. I do hereby relinquish all my right, title, interest 
and claim to any further demands against the aforesaid Fran- 
cis Roundtree, his heirs ahd assigns, executors and adminis- 
trators. In witness whereof, I have hereunto set my hand 
on the day and year above written.” 

This transaction took place in the State of Georgia, and 
@ year or two after, to wit: in the year 1844, all of the par- 
~ ties removed to this State and became citizens thereof. Ma- 
ry Ellen, the wife of Uriah Kemp, died, leaving three chil- 
dren of this marriage, and her father, Francis Roundtree, 
surviving her. Francis Roundtree afterwards, to wit: in 
the year 1859, also died, intestate—leaving, surviving him, 
two children of his own, and three grand-children, being the 
offspring of his deceased daughter, Mary Ellen Kemp. The 
contest in this suit is between the children and the grand- 
children, as the representatives of their deceased mother, in 
the distribution of the estate. 

Upon this state of facts, it is insisted, on behalf of the 
children, that the paper recited in the foregoing statement 
operates as a total extinguishment.of the right of the grand- 
children to come into the distribution, as the representatives 
of their mother. That the paper, before referred to, was an 
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absolute release of her expectancy from her father’s estate ; 

and having been executed by her husband for a good and " 
valuable consideration, it operated to extinguish any right 
which she could ever have as a distributee of her father’s 
estate, and consequently presented an absolute bar to any 
claim of the children, as her representatives. That if the 
Court should be of opinion that this paper was not a release, 
that then it must be taken as good evidence of an advance- 
ment pro tanto, which must be brought into hotch-pot, with 
interest accruing thereon from the date thereof. 

No authority was cited to establish this paper as a release, 
and we are very confident that the position assumed is as 
unsustained by precedent as by any sound logical deduction. 
To establish this paper as a release, and to give it the ope- . 
ration contended for, would present an anomaly in legal in- 
struments. To presume that a man would consent to pay 
to another a valuable consideration for the release of aright 
wholly dependent upon his simple volition, and that, too, 
only to an expectancy, is not only contrary to sound reason, 
but is opposed to any of the motives which are found to 
govern and control human action. Such; then, cannot be 
the operative effect of this instrument. Whether it shall be 
taken as a matter of evidence, going to establish an advance- 
ment made by the grand-father to the mother of the grand- 
children, is a question of a different character, the solution 
of which may be tested by sound reason and controlling au- 
thority. 

To negative the idea of advancement, it was assumed on 
behalf of the grand-children, in the first place, that the bene- 
fit accruing from the transaction having been personal to the 
husband, did not affect the interest of the wife. That, to 
constitute a good advancement to the wife, the money must 
be paid into her own hands, and that the husband had no 
right to receipt for it. That even admitting the right of 
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the husband under the inalien of the ¢ common law, yet 
inasmuch as all the parties were citizens of this State, w here 
the statute secures to the wife the title to her own property, 
that right would not here exist. Both of these points came 
under discussion before this Court, in the case of Linsay and 
wife vs. Platt, 9 Fla. R., 150, and were ably and elaborately 
argued by the counsel on both sides. The Court, after very 
patient investigation and mature deliberation, adjudicated 
the points ; and the decision, in that case, is now to be taken 
as the settled law in this State. The Court there deter- 
mined that: “1. An advancement to a husband, by his 
father-in-law, is an advancement to the wife.” « 2. An 
agreement between the father-in-law and the husband, that 
the former would never enforce the payment of a debt due 
to him from the latter, but that the same should be con- 
sidered an advancement to the wife, said agreement having 
been complied with by the father-in-law during his life, 
makes the amount of said debt an advancement, which ought 
to be brought into hotch-pot.” 

Though it does not appear in the head-notes, yet it will 
be found by reference to the opinion, that the point made 
in this case with reference to the operative effect of the 
statute, came up for consideration in that case and was ex- 
pressly adjudicated by the Court. The Judge, in the opinion 
delivered in that case, remarks: “ Nor does our ‘ married 
woman’s act,’ of 1845, enter into the consideration of this 
question further than this—that the husband, the instant 
his father-in-law entered into this arrangement with him, 
- became indebted to his wife in the amount of the sum agreed 
upon as an advancement. Even if the money had been 
taken from the pocket of the father and handed immediately 
to the daughter, the husband would have been entitled to 
the immediate possession of it, and the wife could not have. 
sued him for even so much as the interest of it. It mattered 
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not, therefore, whether the money intended as an advance- 
_ ment was left in the hands of the husband or the wife.” 

But it is further insisted that the case under consideration 
is distinguishable from the case of Linsay and wife vs. Platt, 
in this particular, to wit: that in that case the wife survived 
the father, while, in this, her death oceurred some years an- 
terior to his, It seems to be assumed by one of the counsel, 
who represents the claim of the grand-children, and whose 
written argument is now before us, that the heritable capa- 
city of the grand-children and their right to come in as dis- 
tributees of their grand-father’s estate, was totally indepen- 
dent of their mother, and tRat no act of hers, or affecting 
her interest in the estate, can operate to affect their interest. 
This position is not in accord with, or supported by any 
canon of the common.law on the subject of inheritance. 
But for the right of the mother, they would be as much 
strangers, with respect to the estate of the grand-father, as 
though they were not of his blood. The grand-children take 
by succession, and in their representative capacity, and have 
no original or inherent heritable capacity. 

The conclusion to be deduced from these views is, Ist, 
that the paper signed by Uriah Kemp and filed as an ex- 
hibit in the cause, did not operate as a release, to extinguish 
his wife’s right to become a distributee of her father’s estate 
after his death; 2d, that it dees furnish evidence of an ad- 
vancement made to the wife, and so far did affect the value 
of her interest as a distributee, and, through her, the inter- 
est of her children; 3d, that the statute of this State, which 
secures to the wife a separate interest in her own property, 
does not affect the interest involved in this suit. 

But one other question remains to be disposed of, and 
that is as to the right to have the amount of the advance- 
ment charged with interest. The counsel, in asserting this 
claim to interest, furnished the Court with no authority to 
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the point, and we are rather of opinion that the whole cur- 
rent of authority will be found to be the other way. We 
doubt not that the text-books furnish ample light on this 
point, but they have not been furnished to the Court, and 
are not now accessable to us. In the case of “ Miller’s Ap- 
peal,” 31 Penn. State Rep., 337, the Court refused the claim 
for interest, holding an advancement to be a pure gift, and 
not chargeable with interest. If the law were as is con- 
tended for by the counsel for the appellant, an advancement 
to a child would cease to be a benefit, and, in the majority 
of cases, would prove only a grievous burden. It would be 
the conversion of a gift, which the term itself implies, into a 
simple Joan, purchased for a valuable consideration—the 
payment of intercst. The purpose of an advancement is to 
furnish the children, as they may become of age, with a 
capital with which to commence business when they leave 
the paternal roof and set up for themselves. To burden it 
with the payment of interest would leave the child under no 
special obligation to the parent, since he might readily ob- 
tain the same accommodation from a mere stranger. 

We have deemed it unnecessary to comment upon the ca- 
ses cited agaghe hearing, for the reason that all the points 
legitimately arising in the case had already received the 
solemn.adjudication of this Court, in the consideration of the 
case of Linsay and wife vs. Platt, before referred to. 

Having maturely considered all the points presented by 
the record, it is ordered, adjudged and decreed that the finai 
decree heretofore pronounced by the Chancellor in this cause 
be reversed and, set aside, and that the cause be remanded to 
the Court below, with directions to take such other and fur- 
ther proceedings therein as may be conformable to this 


opinion. 
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Bengamin Cuarres, JR., APPELLANT, vs. Mary S. Cuatres, 
APPELLEE. 
~* 
1. The statute law of Florida invests the Court of Chancery with exclusive ju- 
risdiction over matters of divorce, and, as incidental to that jurisdietion, the 
power to allow alimony in all cases where a divorce is decreed. 


2. The 10th paragraph of the 3d section of the Act (Thomp. Dig., 223) is to be 
considered as supererogatory, and as imposing no restriction upon the power 
of the Court of Chancery to decree alimony in proper cases wherea decree of 
divorce is pronounced. 


3. The 14th and 15th paragraphs of section 3d do not apply to cases_of divorce, 
and are applicable alone to cases where there is desertion by the husband or 
temporary separation of the parties. 


4. Where there was great conflict of evidence with reference to the value of the 
respective incomes of husband and wife, the appellate tribunal will not inter- 
fere to control the discretion exercised by the Chancellor in the allotment of 
alimony, unless it is manifest that sgme egregious error has been committed. 


5. Where the wife is in the enjoyment ofan income from her separate estate, 
the Chancellor may deny an application for maintainance pendente lite, and for 
expenses of the suit; although, upon the final hearing, be may decree an 
amount for permanent alimony in addition to the income from her separate 
estate. 

Appeal from Leon Cireuit Court. 


This case was decided at Tallahassee. 

D. P. Hogue for appellant. 

T. Balizeli tor appellee. ®@ 
DuPONT, C. J., delivered the opinion of the Court. 


The appellee filed her bill in the Circuit Court of Leon 
county, praying for a divorce @ vinculo from her husband, 
the appellant, alleging, as the grounds of her complaint, ex- 
treme cruelty and total abandonment. The bill also asked 
‘for an allotment of permanent alimony, a suitable maintain- 
ance pendente lite, and an allowance for expenses incurred 
in the prosecution of the suit, and in searching for and visit- 
ing the children. The answer, denying the allegation of 
ernelty, confesses the abandonment, and submits the ques- 
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tion of alimony and allowance for expenses to the judgment | 
of the Court. The proofs failing to establish the charge of 
cruelty, the Chancellor, on the 15th day of August, A. D. 
1863, pronounced his decree, dissolving the marriage ties, 
and alloting the sum of one thousand dollars annually, as 
permanent alimony, but making no allowance for maintain- 
ance pendente lite, or for the expenses of the suit. From 
this decree, both parties appealed; and the cause is now 
brought to this Court for adjudication, upon the points’ set 
forth in the respective: petitions of appecl. 

The first exception taken by the appellant is, that under 
the laws of this State no allowance can be made for perma- 
nent alimony, where the divorce is granted exclusively upon - 
the ground of abandonment, and the following section of the 
statute is cited to the point: 

*Sxc. 10. When a divorce shall be decreed on account of 
the parties being within the prohibited degrees, or for the 
cause of adultery or extreme cruelty, the Court shall and 
may, in every case, take such order touching the care and 
maintainance of the children of that marriage, and also 
touching the maintainance and alimony of the wife, or any 
allowance to be made to her, and, if any, the security to be 
given for the same, as from the circumstances of the parties 
and nature of the case may be fit, equitable and, just.” — 
Thomp. Dig., page 223. 

It will be perceived by reference to the sth paragraph of 
the same section, that though abandonment, or “ wilful, ob- 
stinate and continued desertion by either party for the term 
of a year,” is enumerated as one of the causes for which a 
divorce may be granted, yet in the paragraph above cited 
making provision for the allowance of alimony, it is omitted, 


from the various grounds mentioned, upon which such allow- 


ance may be made. In this state of the statute, the coun- 
sel for the appellant insists that, inasmuch as the Court of 
° ' I 
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Chancery possesses no inherent jurisdiction over the subject 
of divorce, and derives its authority to act in the premises 
exclusively from the statute law, the provisions of such law 
must’be strictly adhered to, and that it may not step beyond 
the very letter of the statute. The counsel maintained the 
point in an argument of much ability, and cited the case of 
Wait vs. Wait, 4 Comstock’s Reports, 100, to this point. 
That was an action of ejectment for dower, instituted by the 
wife, who had been divorced from her husband on the ground 
of the adultery of the latter. The statute of the State of 
New York gave to the Courts jurisdiction of the subject of 
divorce, and authorized them to decree a nullity of the.mar- 
riage, or a divorce @ vinculo, and expressly provided that 
“in case of divorce dissolving the marriage contract for the 
misconduct of the wife, she shall not be endewed.” The 
statute, however, is entirely silent as to her right tobe en- 
dowed, in case she is not the'offending party. The point in 
the case arose upon the proper construction of the statute. 
For the wife it was insisted that the statute having expressly 
provided that she should be deprived of her dower, in case 
she were the guilty party, left it to be clearly implied that, 
when she was not, her right to dower was to be preserved. 
The learned Judge, who prononnced the judgment upon 
the appeal, very properly remarks; “ Until our statute, there 
was no such thing as a divorce which recognized and admit- 
ted the validity of the marriage, and avoided it for causes 
happening afterwards. Such a divorce is alone the creature 
of the statute. The principles applicable to a common law 
divorce cannot be made applicable to a divorce which ad- 
mits the validity of the marriage, and the rights and obliga- 
tions resulting from it. The effect of such a divorce must 
be determined entirely by the provisions of the law under 
whose authority it is granted. The common law divorce 
avoided the marriage, and all rights and obligations result- 
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ing from it. The statutory divorce is limited in its opera- 
tion, and only affects the rights and obligations of the par- 
ties to the extent declared by the statute. The marriage 
being valid, the rights it conferred and the obligations it im- 
pesed continue, where the Legislature lias failed to interfere.” 
The doctrine to be deduced from the foregoing views, so 
lucidly expressed, is, in our opinion, diametrically opposed 
to the position assumed by the counsel in the case at bar. 
If we understood that position, it was that the jurisdiction 
of the Chancery Court over the subject of divorce, being de- 
rived wholly from the statute, it could grant alimony only 
in such cases as vwrere specified in the statute. The doctrine 
of the case cited is, that notwithstanding the jurisdiction is 
derived under the statute, yet that the rights conferred by 
the marriage and the obligations it imposed continue, where 
. the Legislature has failed to interfere. Upon that principle, 
the Court decided, in that case, that though the statute au- 
thorizing the granting of the divorce did not, in terms, pre- 
serve the dowable capacity of the wife, yet inasmuch as she 
possessed that capacity at.common law, being an incident of 
the marriage, she could not be deprived of it but by the in- 
terference of the Legislature. Applying tlie doctrine of that 
case to-the ease under consideration, it will be manifest that 
the right ofthe Chancery Court to grant alimony, even in 
the total absence of any express authority in the statute to 
do so, is fully sustained. The dowable capacity of the wife 
grows out, and is an incident, of the marriage. Theright to 
alimony is no less an incident of the same. It is true that 
- by the common law the amount of the former is fixed and 
certain, while that of the latter.is variable and controlled 
by the pecuniary. circumstances of the parties, yet, when 
these have been ascertained, the right to demand is as indu- 
bitable as in the former case. ‘ 
The error of the argument arises from the assumption, 
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of the Reclesiastical Court, which there possessed int exer- 
cised exclusive j arisdietion over the subject of divorce, that, 
of consequence, all the common law rights which they were 
in the habit of enforcing, as incidental to that exclusive ju- 
risdiction, were ignored and repudiated; whereas, we think 
the more rational view to be, that these rights and obliga- 
tions were not even impaired by the want-of a competent 
tribunal to enforce them, but that they were only in abey- 
ance, and that as soon as the jurzsdiction was conferred upon 
the Court of Chancery; they revived in all their pristine 
vigor, subject only to such exceptions and restrictions as 
might be imposed by the statute. This view of the subject 
leads to the conclusion that had the statute, which conferred 
upon the Courts of Chancery jurisdiction oven tle subject of 
divorce, totally failed to make any provision as to the grant- 
ing of alimony, still, being clearly an incident to that juris- 
diction, the right and duty to exercise that power would 
have existed, subject only to the express restrictions of the 
statute. The right to decree alimony is incidental to ‘the 
power to grant divorces.—Shelford on Mar. and Div., 598, 
margin ; McGee vs. McGee, 10 Georgia Reports, 477. 

The counsel for the appellant, in further maintainance of 
his position, invoked the maxim, expressio unius exclusio 
alterius, and very pertinently inquired: If it were the in- 
tention of the Legislature not to exclude the wife from ali- 
mony, when the divorce should be decreed on the ground 
of abandonment by, or desertion of, the husband, why was 
that particular ground omitted in the 10th paragraph of the 
statute? The counsel, in pressing this inquiry, proceeded 
to assign some of the reasons which might probably have 
operated upon the Legislature, and induced them to make 
the omission. It was forcibly argued that cases of abandon- 
ment or desertion frequently originated in mere pettishness 
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or other trifling cause, not involving criminality, and that 
by withholding from the wife the hope or expectation of an 
allowance of alimony, it would operate as a salutary re- 
straint to prevent her from making a precipitate or prema- 
ture application to have the marriage tie dissolved, when, 
by a little patience and forbearance, time, the great molli- 
fier of the feelings, might operate to induce a happy resto- 
ration of the conjugal relation. These views were very for- 
cibly expressed by the counsel, and have received from the 
Court all due consideration ; but, we think, if this was the 
reason that influenced their action, they were very unfortu- 
nate in the choice of means to effect their purpose. For 
while they sought, by denying the wife alimony, to restrain 
her front making a precipitate application for divorce, they, 
by that very act, relieve the husband from a salutary restraint 
which might equally have operated to prevent him from 
making a precipitate abandonment. We are not inclined 
to adopt this as the reason that influenced the Legislature 
in their action upon this subject, and indeed we are at a loss 
to assign any plausible reason for that action, but are con- 
strained to attribute the omission to the inadvertance which 
not unfrequently marks the action of large legislative bodies. 
The paragraph now under consideration was enacted in the 
year 1828, and long before the act securing to married wo- 
men their separate property became a law. At the date of 
its enactment, all the marital rights of the husband, under 
the common law, were in full force. Under the operation 
of that law, all of the wife’s personal estate was immediately 
‘vested in the husband upon the consummation of the mar- 
riage, and he also became interested in her real estate as 
tenant by the courtesy. Whatever might be said in the 
present state of the law as it respects the property of hus- 
band and wife, can it, fora moment, be presumed that as 
the law then stood when this paragraph was enacted, the 
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Legislature would rnena seek to deprive the unfartunate 
wife, who may have been abandoned by a dissolute husband 
and doomed to drag out a weary existence in married wi- 
dowhood, of her only hope of support ? » We think not. 

Another argument to show that the reason assigned for 
the omission could not have operated to influence the action 
of the Legislature, may be found in the act itself. It will 
pe seen that the section of the original act—in which the 
causes of divorce, and also the paragraph now under consi- 
deration, are both embraced—prescribed three years as the 
term of abandonment, instead of one, to which it was changed 
several years. afterwards.—Duv. Comp., 81. This length of 
time conclusively negatives the idea that their object, in 
making the omission, was to restrain the wife from.precipi- 
tancy in her application for a divorce. 

The counsel for the appellant insisted, further, that even 
if it should be determined that the Court could decree an 
allowance of alimony in this case, yet that the decree must 
be set aside, because the mode prescribed by the statute for 
ascertaining the amount of the allowance to be made had 
not been observed, and he cited the 14th and 15th para- 
graphs of section 3, in Thomp. Dig., page 224. By refer- 
ence to the original act, contained in Duval’s Compilation, 
page 82, it will be seen that the two paragraphs were in- 
tended to apply exclusively to the “ County Court,” which 
was then in existence, and which had no jurisdiction ; in the 
matter of divorce. The alimony, there referred to, is not 
such as is incidental to a decree for divorce. The only de- 
sign of these two paragraphs is to provide for the allowance 
of a suitable support and maintainance of the wife—in case 
of desertion by the husband, or his open adultery, or cruel, 
barbarous and inhuman treatment—without driving her to 
apply for a divorce. The author of the Digest, in preserving 
the teat of the original, very properly inserted “ Circuit 
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Courts” in the stead of “ County Courts,” and hence the 
error into which the counsel has fallen. 

We have thus, with some care and deliberation, consi- 
dered the several points made in support of the first excep- 
tion taken to so much of the decree as grants the allowance 
of alimony, and are of the opinion that the same is not well 
taken and ought to be overruled. 

The second exception taken by the appellant is, as to the 
amount of the allowance for alimony. Under this head, it 
was insisted that the wife having a separate estate adequate 
to her comfortable support, no allowance for alimony ought 
to have been decreed. Such, undoubtedly, is the law, (see 
Bright,.on Husband and Wife, p. 359,) but the difficulty on 
this point is one of fact, arising out of the conflict of evi- 
dence. Some of the witnesses are of the opinion that the 
separate property ought to produce an income of from fifteen 
hundred to two thousand dollars annually. Others repre- 
sent it as unproductive, and make the estimate as low as five 
or six hundred dollars. In this conflict of evidenée, it would 
be highly improper for an appellate tribunal to interfere 
with the discretion of the Chancellor, who, from the nature 
of the case, is presumed to be better qualified to judge of the 
degree of credit to be given to the testimony than this Court 
can possibly be. 

It was also insisted, under this exception, that the hus- 
band, owning no property in his own right from which an 
income could be derived, was not liable for alimony to the 
wife. Here, again, the evidence is equally conflicting. One 
of the witnesses, examined for the appellant, testifies that 
he was in possession of one thousand acres of land and about 
fifty slaves. Another of his witnesses testifies that he man- 
ages this property for the sole benefit of his children, and 
that he has no interest in it. The Master’s report shows 
that this property originally belonged to the appellant, and 
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that, some time in the year 1859, he conveyed it to another 
party, who afterwards settled it upon his children. 

It may not be inappropriate, in this connection, to refer 
to some of the general principles appertaining to the allot- 
ment of permanent alimony, as they are to be found in the 
books treating on that subject. Shelford, in his work on 
“Marriage and Divorce,” page 592, (margin) says: “ The 
law has fixed no definite proportion of the property of the 
husband. and wife to be allotted for permanent alimony, the 
Court must, therefore, look at all the circumstances together, 
for no two cases are alike, in order that it may award what 
is fair and just between the contending parties. Although 
the amount of alimony to be allotted is in the dis¢retion of 
the Court, it is a judicial and not an arbitrary discretion, 
which is to be exercised from an equitable view of all the 
circumstances of the case. A much larger allowance is to 
be made. for permanent alimony, than for alimony pending 
suit. Where the delinquency of the husband has been es- 
tablished, and the wife is the injured party and separated 
from the comfort of matrimonial society by her husband’s 
miscenduct, she will be liberally supported. The law has 
laid down no exact proportion—it gives sometimes a third, 
sometimes a moiety, according to circumstances.” : 

The same author, at page 595-6, says: “ Upon a point 
where there is no other rule or criterion to guide than bon 
wire arbitrium, it is only upon a strong difference of opinion 
where the Court of Appeal would be disposed to disturb the 
_ sentence. If the sentence of the Court were extreme either 
way, the Court of Appeal would interfere—in the one case, 
to modify or reduce ; and, in the other, to augment the ali- 
mony—so0, in either case, on that supposition egregiously 
misallotted. But it is not any mere slight difference of 
opinion a3 to the propriety of the allotment in point of 
amount, which would justify such an interference. The 
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Court below must have been better informed than the Court 
of Appeal can be with respect to the real merits of the 
whole case, as between the parties. It had better means, 
consequently, of forming its judgment upon the question, 
agreeably to those general principles of equity which are 
nearly the only ones capable of being brought to bear upon 
this species of questions. For instance, the Court below had 
means of estimating the true nature and degree of the delin- 
quency of the parties, with respect to which the. Court of 
Appeal is comparatively uninformed.” 

Guided and controlled by the doctrines thus announced, 
we are of opinion that (with the lights furnished by. this 
record) this Court could not, without the exercise of an ar- 
bitrary discretion, undertake to interfere with the judgment 
of the Chancellor in this particular. 

We have thus disposed of the exceptions presented on be» 
half of the defendant below, and are now. prepared to_ad- 
dress ourselves to a consideration of those which are pre- 
sented on behalf of the complainant.~ The first exeeption is 
in these words, viz: “That the Court did not render a sufti- 
cient allowance (for) support and. alimony to said courplai- 
nant.” — 

It will be readily perceived that this exception is but the 
converse of the second exception presented by defendant, and 
involves the same principles. Having already fully consi- 
dered and discussed those principles, it is deeméd unneces- 
sary to do more than-to say that this exception must share a 
like fate. It is, therefore, overruled. 

The second exception is, § that the complainant was not 
allowed for expenses of suit, and of searching for her chil- 
dren.” 

It is a well established principle of law, that in suits for 
divorce, whether brought by or against the wife, she is to be 
considered a privileged suitor, and is entitled to be subsisted 
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out of the husband’s estate, and to be furnished with the 
means of prosecution or defense. This is the. general doc- 
trine, and is founded upon the principle that, under the 
canons of the common law, the wife is supposed to have no 
separate fortune—her property, by the act of marriage, hay- 
ing vested in the husband. But there is an exception to 
this rule,.and it is where the wife has an income competent 
to her support and the maintainance of the suit—See Shel- 
ford on Mar. and Div., 533, margin. 

In this case the wife was in the enjoyment of a separate 
estate, consisting of two hundred acres of land and fourteen 
or fifteen slaves, besides an undivided interest in other lands. 
As before remarked, the evidence as to the available income 
from this estate is extremely conflicting, and how far the 
possession 6f this separate estate operated in inducing the 
Chancellor to deny an allowance of the expenses asked for, 
it is impossible for this Court to ascertain. It is well set- 
tled, however, by the authority before cited, that if, in his 
opinion, she enfoyed a separate income, competent for her 
maintainance during the pendency of the cause and for the 
expenses incurred in the prosecution of the suit, he was 
right in refusing tlie allowanee. Ilis means of coming to a 
correct judgment on the point are superior to those enjoyed 
by this Court. _ It may be said, however, that the allowance 
of permanent alimony negatives the idea that the enjoyment 
of the income from her separate estate could have had any 
influence in causing the denial. But this does not follow as 
a legitimate conclusion, for it is well established that the al- 
lowance of alimony pendent lite is much less than that 
granted for permanent alimony. So that it may have been 
the opinion of the Chancellor that her separate income was 
sufficient for her expenses and the maintainance of her suit, 
but not sufficient as a permanent allowance: and, with such 
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a conclusion, we are not disposed to interfere. The second 
exception is, therefore, overruled. 

After full and mature consideration of all the cireumstan- 
ces of this case, as developed in the record, this Court is not 
inclined to interfere with the discretion exercised by the 
Chancellor in the granting of the decree. It is therefore or- 
dered, adjudged and decreed that the decree entered in this 
case, or so much thereof as has been appealed from, be 
affirmed in all particulars. 


Counsel for appellant filed a petition for rehearing of the 
cause, which was not granted. 
. 


Sotomon Owens, Apuinistrator de bones now or JosEerm 
WILiIAMs, DEC’D, APPELLANT, vs. Joun II. Ruoprs, ar- 
PELLEE. 

In this case the prayer of the bill being that a promissory note, on which judg- 
ment had been obtained, might be decreed to have been without considera- 
tion, and that the judgment be enjoined, it was error only to direct tlie Mas- 
ter to take an account between the maker of the note and the payee. The 
Court should first have determined the validity of the items composing the 
consideration of the note, and then have instructed the Master, in stating the 
account, which to admit and which to reject. 

Appeal from Leon Circuit Court. 
This case was decided at Tallahassee. 


T. Balizell tor appellant. 
D. P. Hoque for appellee. 
WALKER, J., delivered the opinion of the Court. 


The bill in this ease was filed to enjoin a judgment which 
appellee recovered vs. the administrator, at the October 
term, 1860, of Leon Circuit Court. The bill alleges that 
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there had been transactions between Williams, in his life- 
time, and appellee; and that, after the death of Williams, in 
November, 1859, his administrator, appointed January 28, 
1860, had a settlement with appellee, which resulted in his 
executing to said appellee a note for $1,792, dated March 3d, 
1860, on which the judgment sought to be enjoined is 
founded. The bill further alleges that after executing said 
note, said administrator discovered that great mistakes, to 
his prejudice, had been made in said settlement ; that he 
applied to appellee to have them rectified, who refused ; 
that he then employed counsel to defend the suit which ap- 
pellee had brought on said note, but they failed to plead 
within the time prescribed by the rule of Court, and’ conse- 
quently the pleas were. stricken out and judgnient taken 
against him by default. 

The prayer of the bill is, “That it may be decreed that 
the note given by your orator to said Rhodes was without 
consideration, and that there Was no legal claim existing 
against the estate of said Williams, dec’d; and that the 
judgment, founded thereon, be. perpetually enjoined, and 
that said Rhodes come to an account before this Honorable 
Court, and that all mistakes in the said settlement and in 
the calculation or computation of interest be corrected, and 
the errors in said adjustment and settlement rectified ; and 
if it be found that there is anything legally due to said 
Rhodes, that the judgment aforesaid only be permitted to 
stand for such amount as the Court shall determine to be 
due, and be enjoined perpetually as to all else,” &e. 

The answer denies all fraud or mistake; but says if any 
mistake did occur in said settlement, appellee is ready, and 
willing to correct it. 

On October 28th, 1861, the Chancellor ordered “that it 
be referred to C. A. Bryan, Master, to take and state an ac- 
count between the parties, showing what balance was due, 
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and to whom, on the 3d March, 1860; and in taking said 
account, the Master is directed not to make annual rests, 
and to charge interest on said balances. That said Master 
shall allow no more than six per cent. interest, except on 
notes on which the parties agreed to pay eight per cent.” 

On the 28th November, 1861, the Master made his report, 
accompanied by various exhibits and astated account, show- 
ing that on March 3d, 1860, the estate of Williams was in- 
debted to appellee in the sum of $1,587 30. 

On December 2d, 1861, the Chancellor decreed “ that the 
Master’s report be in all things confirmed, and the judgment 
heretofore rendered in the Cireuit Court of Leon, at the 
fall. term of said Court, 1860, in favor of John H. Rhodes 
vs. Calvin 8. Owens, administrator of Joseph Williams, 
dee’d, for the sum of $1,857 76, be credited by the sum of 
two hundred and seventy dollars and thirty-nine cents, and 
that execution issue against said Calvin S. Owens, admin- 
istrator as aforesaid, for the balance reported by the Master 
to be due, viz: the sum of $1,587 31,” &c. 

From this decree, the administrator appealed. to this 
Court. | 

The chief difficulty in this case grows out of the fact that 
in the settlement.which appellee had with the administrator 
on Merch 3d, 1860, the largest item in his account was a 
charge of $1,700 for the three slaves named in the following 
receipt, to wit : 

* Received of John H. Rhodes a negro woman named 
Hannah, aged about thirty-five, which I am to take to the 
State of ‘Alabama to-sell for seven hundred dollars or more ;. 
also a negro woman, Malvina, and her child, which I am to 
sell at one thousand dollars or more, and return the amounts 
of sales or negroes when I return. Tallahassee, Dec. 2%, 
1853. JosepH WILLIAMs. 

“Witness: Dox. Cameron.” 
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The first objection to the allowance of this item is that 
the administrator produces appellee’s receipt to Williams, 
witnessed by R. R. Lignoski,. whereby appellee acknowl- 
edged to have received of said Williams $900 in payment 
for the woman Hannah, and twelve hundred dollars in pay- 
ment for the woman Malvina and child. This receipt would 
be conclusive but for the fact that it is dated one day ante- 
rior to the date of the receipt of Williams to appellee—Wil- 
liams’ receipt to appellee for the negroes being dated Dec. 
23, 1853, and appelice’s receipt to Williams for the price of 
the negroes being dated Dec. 22, 1853. 

The administrator insists that this receipt by appellee, for 
the price of the slaves, is wrongly dated through mistake ; - 
but appellee insists that there is no mistake in the date, and 
that this receipt was given by appellee only to enable Wil- 
liams to*sell the slaves for a high price, by making it appear 
that he had given-a high price for them. The only testi- 
mony in regard to this receipt is that of R. L. Bruce, who 
says, in answer to a question by appellee as.to whether he 
had ever heard Williams say anything in regard to this re- 
ceipt, “that he understood Williams to say that he took the 
receipt for the negroes at a high valuation to enable him to 
make a profit.” Being cross-interrogated qs to the time and 
circumstances of his understanding Williams to say this, he 
says: “The conversation between the parties occurred 
about the last of 1857 or the first of 1858, at the store of. 
Brokaw & Rhodes, in the city of Tallahassee. There was 
no one present except myself and the parties.” Thus, the 
only testimony we have on the subject of this receipt rests 
upon what one witness understood Williams to say four 
years after the receipt was given. If such was the purpose 
of the reeeipt—and Williams acknowledged it to be so, long 
after that purpose had been served—the question naturally 
arises, why did not appellee demand and receive it back? 
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There is another difficulty in regard to, this item. It ap- 
pears that one month and a half after Williams receipted to 
appellee for the negroes, appellee executed to Williams the 
following note, to wit: 

*$500.—On demand I promise to pay to Joseph Williams, 
or order, five liundred dollars, borrowed money. Tallahas- 
see, Feb. 8, 185+. Joun H. Ruopes.” 

And again, after the lapse of a year and three months 
from the'date of said receipt, appellee executed to Williams 
another note, of which the following is a copy: 

*€$500.—On demand I promise to pay to Joseph Williams, 
or order, five hundred dollars, borrowed money, with eight 
per cent. interest from date. March 20, 1855. 

Joun I. Rropes.” 

There is not a word of testimony to explain these notes. 
Appellee states, in his answer, that they were in fact in- 
tended only as receipts to Williams for so much money paid 
by Williams to appellee, on account. This may be so, but 
in the absence of testimony to explain them, we can only 

‘give to them the meaning of their words. That appellee, 
holding a large unadjusted open account against Williams, 
would, when Williams at different times made payments to 


him on that account, Jiave executed his notes to Williams—- 


calling such payments borrowed money, and promising to 
repay it on demand, with eight per cent. interest, to said 
Williams or order, thereby making said notes negotiable— 
is so much out of the ordinary mode of doing business, that, 
in the absence of explanation, we must conclude that the 
noies were given for borrowed money. And this being so, 
the question arises, whether the act of borrowing, under the 
circumstances, does not raise a prima facie presumption of 
‘payment? and particularly when connected with the extra- 
ordinary fact of the appellee having given to said Williams 
a receipt for the price of the claves, and also with the stale- 
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ness of the demand—for though the receipt of Williams was 
given Dec, 23, 1853, and though Williams lived near six 
years afterwards, to wit: till November, 1859, it does not 
appear that this receipt was ever presented for payment till 
after his death.—On presumption of payment, see 1 Green- 
leaf Ev., paragraph 38. 

The question, whether the facts above stated, with the 
other evidence in the case, did or did not raise a presump- 
tion of payment? does not appear to have engaged the atten- 
tion of the Chancellor. The Master was not directed to in- 
quire into the consideration of the note on which the judg- 
ment was based, but was directed only to take and state an 
account. This, we think, was error; for the first prayer 
of the bill, as we have seen, is “that the note given by your 
orator to said Rhodes may be decreed to have been given 
without consideration,” &c. We think the Chancellor should 
have specially directed an examiner to report the facts con- 
nected with the consideration of said note, so as to enable 
the Court to grant or refuse the prayer of the bill upon a 
due consideration of the testimony. 

If the Court should be satisfied, after investigation, that 
the proofs did not warrant the conclusion of a payment of 
the value of said slaves, either in fact or by presumption of 
law, still the indebtedness of Williams could not commence, 
by the terms of the receipt, until he had sold or converted 
them to his own use, and the Master should have been in- 
structed to ascertain whether Williams ever sold said slaves, 
and, if so, for how much, and when ?—and interest should be 
charged only from the date of sale, and not from the date of 
the receipt, as the Master has done. 

The next largest item in the consideration of the note, the 
collection of which is sought to be enjoined, is a receipt given 
by Williams to appellee for a note on G. R. Scoggins, dated 
Feb. 3d, 1854, and due Jan. 1, 1855, payable to Joseph Wil- 
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liams, or bearer, for $540. Williams, by his receipt to ap- 
pellee, of Nov. 1, 1854, says that he had transferred said note 
to appellee, but retained it to collect, and pay the money, 
when collected, to appellee, or return to him the note. 
There is no evidence to show that Williams ever collected 
this note, or that the maker was solvent, or what the value 
of the note was, but the Master has charged the administra- 
tor with the principal of the note and interest from the time 
it fell due. This was clearly wrong. 

The next and only other item entering into and compo- 
sing the consideration of said note, is an open account of ap- 
pellee against Williams for goods, wares and merchandize, 
to the amount of $147. There is no evidence reported by 
the Master to prove this account, and on examination we 
find every item in it to have been due more than five years 
before Williams’ death, and, therefore, could not be allowed 
by our statute, even though appellee should have produced 
proof of its correctness.— See sec. 12 of Act of Nov. 10, 1828, 
Duval’s Comp., p. 157. 

The Master seems to have acted on the idea that he was 
bound to allow whatever account or claim appellee presented, 
and that his only duty was to compute the interest. We 
take a different view, and are of opinion that he should have 
allowed no claim or account not duly proved and allowed 
by law. 

In regard to the credit of $400, which appellee instructed 
the Master to give on his account against Williams, as of 
March 3d, 1860—the, appellee, not recollecting the exact 
date—we remark that it was the duty of the Master to have 
endeavored to ascertain the true date. This payment, not 
having been made by the administrator, must have been 
made by Williams before his death, in November, 1859; and 
while, therefore, it is possible that it may have been made 
on Jan. Ist, 1854, or at any time between that date and the 
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death of Williams, it is impossible that it could have been 
made on March 3d, 1860, or at any time after the death oi 
Williams, unless made by the administrator. 

It is ordered, adjudged and decreed the judgment and 
decree rendered in this cause be reversed, and that this 
cause be remanded to the Circuit Court for Leon county for 
further proceedings, not inconsistent with the opinion of this 
Court as herein delivered. 


Joun WaTERSON, APPELLANT, VS. SEAT AND CRAWFORD, 
APPELLEES. 


When a cause is taken by writ of error or appeal to an appellate tribunal and 
reversed and remanded for further proceedings, the Circuit Court may order 
a default for want of a plea to be opened, and give the parties leave to plead; 
and a refusal to do so, in a proper case, will be error. In opening defaults, 
the Circuit Court has the right to impose reasonable terms and conditions. 
When a default is opened on condition that certain depositions, though ir- 
regularly taken, shall be read on the trial, it means on any and every trial 
that may take place, till the case be finally disposed of. Whether a default 
should be opened, must depend on all the facts and circumstances connected 
with the case. If the party be guilty of gross negligence, the default will not 
be opened. 


negligence of the attorney is the negligence of the party; but before the 
Court closes its door against a party for the negligence of the attorney, it 
ought to be satisfied that the negligence of the attorney has been such as to 
enable the client to maintain an action against him, else the client will be 
without remedy. It is the office of a bill of exceptions to place facts upon 
the record which would not otherwise appear there. A bill of exceptions 
should contain all the facts connected with the question which the party 
seeks to have revised by the appellate Court. 


S. S. Burritt for appellant. 


Gettis & Mitchell for appellee. 


This was an action of trespass brought by the defendants 
in error vs. the plaintiff in error, to recover damages for the 
seizure by him of a large quantity of their lumber, in what 








TERMS HELD IN 1863-’4. 
\ aterson vs. Seat and Crawford.—Opinion of Court. - 


they allege to have been his assumed capacity of timber 
agent of the United States. 

The suit was brought to October term, 1855, of Hiullsbo- 
rough Circuit Court. At the next term of said Court, April 
term, 1856, judgment by default was rendered against the 
defendant for want of a plea; but, on the affidavit of defen- 
dant, said judgment was opened, the case continued till next 
term, and defendant allowed till July Ist to plead. At said 
next term, which was October term, 1856, no plea having 
been filed, another judgment was taken by default, and a 
jury was called who assessed the plaintiff's damages at 
$3,046 50; and the defendant, thereupon, took the case by 
writ of error to the Supreme Court. For some reason, un- 
known to us, the cause was not heard before the Supreme 
Court till the term for 1859, at which term the Supreme 
Court held that the Circuit Court had erred in refusing to 
the defendant, upon the inquiry as to the amount of dama- 
ges, the right to be heard or to interrogate witnesses, or to 
argue the case before the jury—the Circuit Judge having 
ruled “that the defendant was out of Court, by reason of his 
default, and could not be further heard in the cause.”—See 
8 Fla., 447. For this error the judgment was reversed and 
the case sent back to the Circuit Court for further proceed- 
ings. Accordingly, the case reappeared on the Circuit 
Court docket at the April term of 1859, and thereupon a 
motion was made by defendant’s counsel to have the default 
opened and to be allowed to plead. The motion was over- 
ruled, and a jury called to assess the damages; but, not 
agreeing, were discharged, and the case continued to the 
next term. At the next term, which was October term, 18509, 
another jury was called and assessed the damages at $2,750, 
and defendant thereupon again brought the case by writ of 
error to this Court. Owing partly to the absence of coun- 
sel, partly to the disqualification of one of the Justices of 
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this Court, by reason of his having been of counsel for the 
defendant, and partly to the unsettled condition of affairs 
growing out of the war, this cause has lingered on our dock- 
et from the March term of 1860 to the present time, and we 
are able to try it now only because the parties have con- 
sented for the case to be transferred from Tampa to this 
place, (Tallahassee,) where we are able to procure the Judge 
of the Middle Circuit to sit with us. 

On the return of this case to the Circuit Court, as we have 
before stated, defendant, by his counsel moved that the de- 
fault be opened and that he be allowed to plead, which was 
overruled and to this ruling defendant then and there ex- 
cepted. In considering the question whether this Court did 
or did not err in overruling said motion, it now becomes the 
duty of this Court to regard all the circumstances of the 
case at the time the motion was made. ‘That great delay 
had occurred in the progress of this case, is evident; but on 
investigation, we will find that the defendant is responsible 


for but a small portion of this delay. It was not the fault 
of the defendant that the cause was delayed from October 
term, 1856, to October term, 1859. That delay was owing 


to the erroneous ruling of the Circuit Judge, in refusing to 
allow him the right of being heard and of interrogating wit- 
nesses at the inquest of damages. When deprived of his 
rights by the improper ruling of the Court, it was his right 
to appeal, and he is not responsible for any delay growing 
out of that appeal—nor is he responsible for the great delay 
which has taken place since this case was last brought a 
second time into this Court, as this has been owing to cir- 
cumstances over which neither he, nor the plaintiffs, nor the 
Court, could have any control. Let us, then, confine our 
consideration to those instances wherein he does appear to 
have been guilty of delaying the cause by his laches. In 
the first place, he ought to have pleaded to the April term 
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of 1856; he did not do so, and judgment was taken against 
him by default, but this judgment was opened on condition 
that certain depositions should be read in evidence on the 
trial. He ought then to have pleaded to the October term 
of 1856, but not having done so, judgment was again taken 
against him by default; and the question is, whether any- 
thing appears in the record to show that the Circuit Judge 
ought to have opened that default? The motion to open 
the default was accompanied by the following affidavit, to 
wit: 

“Personally came in open Court, John Waterson, the de- 
fendant in the above entitled case, who, being duly sworn, 
deposes and says that in said cause he has a good and sub- 
stantial defence. Defendant says that at the time the seizure 
of lumber was made, for which said suit has been brought, 
the defendant was an officer of the United States, to wit: a 
timber agent for the District of South Florida. That de- 
fendant was instructed by the Department at Washington to 
seize all timber or lumber cut upon or taken from the pub- 
lic domain of the Government of the United States. That 
said seizure was made by affiant under the authority and 
power given this affiant by the several statutes made and 
then in force for the protection of the public domain of the 
Government of the United States, by seizures of lumber and 
timber cut therefrom; and affiant says that the lumber and 
timber charged in the declaration to have been seized by 
affant, was unlawfully cut and taken from the public do- 
main of the United States, and that said lumber was seized 
by affiant in the due performance of the duties of his said 
office; and affiant further says that before the default for 
want of a plea was taken against him, he placed in the hands 
of Lancaster and Rogers, his attorneys, his defence to the 
said suit. That affiant is informed and believes pleas were 
prepared by one of said attorneys and placed in the hands 
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of the other to be filed; but for some reason, unknown to 
affiant, were never filed. That at the term of the Court at 
which said default was taken against him, defendant was un- 
avoidably absent and could not at that time make this ap- 
plication to have said default opened, and that this is the 
first time since said default was taken that he had been able 
to make such application.” 

We are of opinion that, under ordinary circumstances, 
this affidavit afforded sufficient cause to open the default. 
The defendant swore that he had a meritorious defense, to 
wit: that he was timber agent, and that the lumber seized 
was cut from Government lands; and this part of his affi- 
davit is corroborated by the testimony of Smith, Holland 
and Gerard, whom the plaintiffs themselves introduced. He 
also swears that, before the default, he placed his defence in 
the hands of his attorneys Lancaster and Rogers, and that 
he is informed that pleas were prepared by one of them and 
placed in the hands of the other to be filed; but from some 
cause, unknown to the defendant, were never filed. That 
he was unavoidably absent at the time when the default was 
taken, and that he embraced the first opportunity to do so 
afterwards. The affidavit seems to be full and to the point, 
and we think it was made in time—for though it is true, as 
argued by learned counsel, that he cannot open a default 
after the term at which it was taken in case where final 
judgment has been rendered and remains unreversed, it is , 
also certainly true, and the constant practice, where the final 
judgment has been reversed on appeal or error and the case 
remanded, to open defaults and allow amended or new plead- 
ings The reason why the Court cannot open a default at 
a term after final judgment, is because by the final judg- 
ment the case goes off the docket and the Court loses juris- 
diction of it; but when the case is taken to an appellate 
Court and reversed and sent back for further proceedings, 
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the Circuit Court thereby recovers jurisdiction over it and 
may proceed in it as though no final judgment had ever 
been rendered. (If there was culpable negligence in the 
management of the defence of this case, it certainly was not 
on the part of defendant, for he seems to have done every- 
thing that could reasonably have been expected of him, But 
it is argued in the able and elaborate briefs furnished in this 
case by counsel for plaintiffs, that the negligence of the attor- 
ney is the negligence cf the party. That is true, but the 
Court ought to be well satisfied before it closes its doors 
against a party on account of the negligence of the attorney, 
that such negligence really exists to so culpable a degree as 
to enable the client to maintain an action against his attor- 
ney, else he will be without remedy., It may be that the 
attorney into whose hands the pleas were placed to be filed, 
was prevented from doing so by severe illness or death. Per- 
haps this Court may judicially take notice that Mr. Lancas- 
ter, who, as an attorney of this Court, was one of its officers: 
did depart this life about that time. And, besides, (it is the 
tendency of the Courts of the present age to stand less upon 
strict rules of practice than formerly, and to keep the door 
a long time open to a defendant wo seems to be honestly 
striving to get in what he believes to be a good defence.) 
And again, the Court must remember that strict sules of 
practice, which may do very well in large cities and thickly 
settled neighborhoods of smali territorial extent, might be 
productive of vast evil if rigidly enforced in sparcely settled 
districts with extensive territorial limits. What might be 
negligence in the city of Charleston or Savannah, might not 
be such in the Southern Judicial Circuit, where, according to 
the statement of one of plaintiff's counsel, the attorney of 
the defendant resided a hundred miles from Tampa where 
the suit was progressing, and the defendant himself resided 
so far off that counsel for plaintiffs thought that a sufficient 
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reason for proceeding to take the depositions of several wit- 
nesses without giving him the notice required by our statute. 
After mature reflection, we think, under all the circumstan- 
ces, that the Circuit Court should have allowed the default 
to be opened. 

We think, also, that the Circuit Court erred in allowing 
the counsel for plaintiffs to ask the witness, James McKay, 
the question “what was lumber, that was brought here in 
1850, worth and selling for?’ The record shows that to 
this question the defendant, by his counsel excepted, “on 
the ground that it was irrelevant, the time named being a 
year anterior to the date of the trespass as charged in the dec. 
laration of plaintiffs, and that no testimony as to the price of 
lumber in 1850, or of shipped or imported lumber, should 
be allowed to go to the jury.” We think this exception was 
well taken In each of the eight counts of the plaintiff’s 
declaration, the trespass complained of is alleged to have 
been committed on the fifteenth day of May, 1851, and the 
lumber alleged to have been seized was lumber sawed at the 
plaintiffs mill in Hillsborough county. We cannot see that 
the price of lumber that was brought here in 1850, could 
enable the jury to fix the price of lumber that was sawed 
here in 1851. The price of lumber, even of the same sort, 
may have been much greater or much less in 1850 than in 
1851. But the price of the lumber here inquired of was not 
of the same sort. By lumber brought or shipped here from 
abroad, we are to understand, without explanation, mer- 
chantable, seasoned lumber; but lumber seized in bulk, at 
a mill, we would take without explanation to be green, un- 
seasoned lumber, and bearing a value very disproportionate 
to the value of the lumber just named. We think the ques- 
tion did not tend to throw light on the question of the val- 
ue of the lumber seized at the date of seizure, but was cal- 
culated to mislead the jury, and therefore should not have 
been allowed. , 
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We will now proceed to dispose of the question growing 
out of the admission of the depositions of the witnesses Hol- 
land, Smith and Girard. It appears from the record that 
those depositions were taken by plaintiff without giving to 
the defendant, or his attorney, the notice required by our 
statute, so as to enable him to cross-interrogate. In the 
briefs furnished by plaintiffs’ attorneys, their right to do this 
is ably argued, but we can conceive of no circumstances un- 
der which the notice may be dispensed with. The plainest 
principles of natural justice, as well as out statute, require 
it. It is stated by one of the earliest writers—to enforce the 
rule, on this subject—that even the Almighty would not 
proceed to pronounce sentence against our great ancestor 
without giving him notice, and therefore first called to him: 
“Where art thou, Adam?” We are of opinion that the Cir- 
cuit Court did not err in allowing those depositions to be 
read; but this opinion is based exclusively on the fact that 
at the opening of the first default the Court imposed the 
admission of those depositions as a condition, and when the 
defendant took the benefit of the order opening the default, 
he took it cum onere and could not afterwards avoid its con- 
ditions. The right of the Judge to impose that condition 
was not impeached by defendant’s counsel in his argument 
before this Court, but he insisted that the condition was 
complied with when plaintiffs were allowed to read said 
depositions at the April term of 1856, and again at the April 
term of 1859. We think differently. In our opinion, the 
true meaning of the terms imposed was, that those deposi- 
tions might be read whenever and as often as said cause 
should be tried before that Court. We do not conceive that 
the terms imposed were harsh or unreasonable, for a part of 
the condition was, that defendant should be allowed to re- 
take the depositions if he should so desire. 

It is objected by the brief filed by counsel for plaintiffs, 
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that there is no bill of exceptions setting forth the facts so 
as to enable this Court to determine whether the Circuit 
Court did or did not err. We have maturely considered 
this question, and while we regret to find the record very 
poorly gotten up, yet, by great pains, we find enough in the 
record to give us a full understanding of the ground on 
which the Court acted, and to enable us to supervise its ac- 
tion. In the matter of the motion to open the default, the 
refusal to grant which is the main ground of our reversal 
of the judgment, the record is sufficiently explicit. It shows 
all the circumstances, and the time at which the motion was 
made—the refusal of the Court to grant the motion, and the 
exception of the defendant thereto. And so in regard to 
the question to McKay—the allowance of which we hold to 
have been error—the record shows clearly what the question 
was, what defendant’s objection to it was, the allowance of 
said question by the Judge and the exception of the defen- 
dant thereto. Also, in reference to the depositions of Hol- 
land, Smith and Girard, the record shows what they were 
and the grounds on which they were admitted. It is only 
necessary that the record should show these facts, to enable 
this Court to pass upon the judgment of the Circuit Judge 
concerning them. 

Counsel for plaintiffs are mistaken in arguing that there 
was no bill of exceptions. There was a bill of exceptions, 
the conclusions of which reads thus: “Which was all the 
testimony offered in behalf of plaintiffs,and defendant offered 
no evidence to the jury. And said defendant prays that 
this, his bill of exceptions, may be signed, sealed, and made 
a part of the record in this case.” And the Judge, at the 
conclusion of the oral testimony, says: “The foregoing oral 
testimony, with the depositions of D. P. Holland, Joseph 
Smith and Jacob Girard, was all the testimony in the case,” 
and then signs his name officially and attaches his seal. 
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This seems to be conclusive of the fact that there was a bill 
of exceptions. We remark, that although the Judge certi- 
fies that the foregoing oral testimony and depositions were 
all the testimony in the case, appears in the record that 


three witnesses, to wit: Givens, Drew and Cooley, were 
sworn and testified in behalf of plaintiffs, but it does not ap- 
pear what their testimony was. Our conclusion is, that their 
testimony was regarded by the parties and the Judge as of 
no consequence, and was therefore not necessary to be in- 
serted at length, else the Judge would not have certified 
that the other testimony, without theirs, was all the testi- 
mony in the case. But, be that as it may, it is certain that 
the testimony of those witnesses could not affect, ene way 
or the other, the question of the default nor the propriety of 
permitting McKay to answer the question objected to, nor 
the propriety of allowing the depositions of Holland, Smith 
and Girard to be read. Those are the only questions on 
which this Court is now called upon to act, and we must not 
be restrained from doing so by the possibility that there 
may have been other testimony in the case. 

In conclusion, we again very urgently call the attention 
of the Bar to the great importance of having their records 
properly made; and in regard to bills of exception, to re- 
peat what was said by this Court in the case of Proctor vs. 
Hart, to wit: “At common law, a writ of error lay, for er- 
ror in law, apparent on the record, and not for error in law 
not apparent on the record. If a party alleged any matter 
of law atthe trial, and was overruled by the Judge, he was 
without redress, the matter not appearing on the record.—2 
Institutes, 42. To remedy this evil, the statute was passed 
which gives the bill.of ‘exceptions,’ through the instrumen- 
tality of which the party aggrieved is entitled to make such 
rulings of the Judge matter of record, which. but for the 
statute, would have remained in pais. The office of the bill 
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of exceptions is very clearly defined in Phillips on Evidence, 
(Cowen and Hill’s notes,) at page 790, and it is there stated 
as follows: If the bill be not tacked to the record, it should 
set out the whole proceedings previous to the trial, but other- 
wise it begins with the proceedings after issue joined; and 
in either case, it goes on to state the cirumstances on which 
it is founded, as, that a witness was called to establish cer- 
tain facts, or evidence offered, or challenge made or demur- 
rer tendered; the allegations of counsel respecting the com- 
petency of the witness; the admissibility of the evidence, 
&c.; the opinion of the Court or the Judge; the exception of 
the counsel to the opinion, and the verdict of the jury.” — 
Citing Buller’s Nisi Prius, 317, 319; Tidd’s Practice, 788; 
2 Dunlop’s Practice, 643; Swift’s Evidence, 168. 

It is ordered and adjudged by this Court that the judg- 
ment rendered against the defendant, John Waterson, at the 
October term, 1859, of Hillsborough court, in favor of plain- 
tiffs, Seat and Crawford, for $2,750, be and _ the same is 
hereby reversed. And it is further ordered, that this cause 
be remanded to said Circuit Court for Hillsborough county, 
in the Southern Judicial District of the State of Florida, 
with instructions to said Court to open the judgment by de- 
fault which was rendered against defendant for want of a 
plea at October term, 1856, and to allow the defendant a 
reasonable time to plead, and to have such further proceed- 
ings herein as may not be inconsistent with the judgment 
and opinion of this Court as here delivered. 
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RuLeE 24.—Ordered, That Rule 24, heretofore adopted, be 
rescinded, and the following substituted in lieu thereof, viz: 

Rehearings must be applied for by petition in writing 
during the term in which the opinion of the Court is deliv- 
ered, unless, by special order, further time is allowed; which 
said petition shall not be argumentative or assume or set 
forth any new position not assumed in the Court on the hear- 
ing of the cause, but must set forth, concisely, the particular 
omission, misconception, cause or causes for which judgment 
or decree is supposed to be erroneous. The Court will con- 
sider the petition without argument, and, if a rehearing is 
granted, direct it as to one or more points as the case may 
require. It is further ordered, that a petition for rehearing 
shall not be considered as a part of the record of the case, 
unless so directed or rehearing granted. 

RuLE 26.—When application is made by the appellant or 
plaintiff in error for a writ of certiorari, upon a suggestion 
of a diminution of the record, the affidavit in support of the 
motion must set forth the substance of the contents of the 
paper omitted to be copied in the record, so that it can be 
particularly specified in the certiorari. Also, that the same 
was produced in evidence on the hearing of the cause in the 
Court below, and duly filed in the Court below, and he be- 
lieves it still remains there; and also that he was not aware, 
and could not,in the exercise of due dilligence, have informed 
himself of the deficit in the record, so as to have it made 
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complete before the filing of the same in this Court; and 
that said application is not made for the mere purpose of 
delay, but is made at the earliest moment at which the same 
could be heard 

The Clerks of the Circuit Courts, in making copies of rec- 
ords for the Supreme Court in actions at law, will pursue 
the following directions: 

Ist. The praecipe and summons, affidavit and bond for 
attachment, or other proceedings, with the writ issued there- 
on, and return. 

2d. Declaration and pleadings, stating the time of filing. 

3d. Motions, and orders of Court thereupon. - 

4th. Trial and judgment of Court. 

5th. Motion for new trial, or in attest of judgment, and or- 
der of Court thereupon. 

6th. Bill of exceptions, documents, papers, &c., referred 
to and embraced in the Bill of Exceptions, made part of the 
record. Originals are in no case to be sent up, without an 
order of the Circuit Judge or of the Supreme Court direct- 
ing it. Other papers on file are not to be copied, and the 
Clerk is not entitled to pay for copying them into the rec- 
ord. 

Ordered, That no paper, document, or other instrument 
of writing, be copied into the record of a Chancery cause as 
evidence for the Supreme Court, unless the same shall have 
been noted as read in evidence by the Judge or the Clerk, 
or as having been offered in evidence and rejected at the 
trial of the case. And that the attention of the Judges of 
the Circuit Courts be respectfully requested to the stating 
of all the testimony read, or offered to be read, before them. 

Ordered, That decrees, whether final or interlocutory, not 
embracing orders, of course, shall be upon notice to the par- 
ties or their attorneys before making or pronouncing the 
same, and a statement by the Judge to the effect that no- 
tice has been given, shall be sufficient evidence thereof. 





APPOINTMENT OF LIBRARIAN, 


AND 


RULES FOR THE GOVERNMENT 


OF THE 


JUDICIAL LIBRARY. 


WHEREAS, the act of the General Assembly, passed on the 
15th of January, 1859, (see Pamphlet Laws of 1858, page 
33,) and another act passed the 13th February, 1861, (see 
Pamphlet Laws of 1860, page 71,) direct that the Judicial 
Library shall be kept in the Supreme Court room, and 
places the same under the exclusive control and supervi- 


sion of this Court, 
¢ It is ordered, that the Clerk of this Court shall be and he 
is hereby appointed ex officio Librarian, and, as such, shall 
have possession and control of the Court room in which the 
books are placed, and shall receive from the Secretary of 
State all the books which may from time to time be received 
by him for said library; and shall, after stamping them with 
the stamp belonging to said library, or writing thereon “Ju- 
dicial Library,” enter the same upon the catalogue; and 
shall receive any other books, which are now out of said li- 
brary, belonging thereto—and which may be hereafter added 
by purchase, gift or exchange—and shall arrange them on 
shelves provided in said room, which book cases he shall 
have fitted up, and keep the same locked up, and shall keep 
the keys thereof, as well as the key of the outer door, ex- 
cepting as hereinafter provided. 
That the Librarian shall make out a catalogue of all the 
books now in the library, and have the same printed or 
written, taking care to arrange the same under appropriate 
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heads. He shall also make a report to the Court, at each of 
its regular annual terms at Tallahassee, of all additions to 
the library during the vacation, and of such books as may 
be missing, and the cause thereof. 

During the session of the Court, any gentleman of the 
Bar having a cause on the docket, and wishing to use any 
book or books in the law library, shall be at liberty, upon 
application to the librarian, to take the same (not exceeding, 
at any one time, six) from the library—he being thereby 
responsible for the due return of the same within a reason- 
able time, or when required by the librarian. And it shall 
be the duty of the librarian to keep in a book, for that pur- 
pose, a record of all the books so delivered, which are to be 
charged against the party receiving the same. And in case 
the same shall not be returned, the party receiving the same 
shall be responsible for, and forfeit and pay twice the value 
thereof, and be subject to be considered as in contempt. 

During the session of the Court, any Judge thereof may 
take from the law library to his room any book or books he 
may think proper—he being responsible for the due return 
thereof. 

Any Circuit Court Judge, for the investigation of any 
case before him, may take from the said library any books 
he may think proper—he being responsible for the due re- 
turn of the same within a reasonable time; providing, in no 
case shall no books thus taken be carried out of the city, of 
Tallahassee; and provided, that these rules shall not be so 
construed as to prohibit any of the members of the Bar from 
going into said Court room, upon application to the libra- 
rian for that purpose, at any time in vacation, to consult 
said books, under the restrictions and regulations aforesaid ; 
and in such cases it shall be the duty of the member of the 
Bar thus examining said books, to place the same back upon 
the shelf and in the piace from which they were taken. 

Ordered, that there be allowed to the librarian, for his ser- 
vices, the sum of two hundred dollars per annum. 
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TO TENTH VOLUME OF FLORIDA REPORTS, 


ACTS OF THE LEGISLATURE.—I. Acts passed at the same ses- 
sion of the Legislature are to be taken in pari materia, and receive 
a construction that will give effect to each if possible. But if each 
of them cannot have the same entire effect when taken in connec- 
tion with the other that it would if taken singly, they must be con- 
strued so as to give effect to what appears to have been the main 
intention of the Legislature. The Florida, Atlantic and Gulf Cen- 
trai Railroad Company, appellant, vs. The Pensacola and Geor- 
gia Railroad Company, appellee, 145. 


ADMINISTRATORS AND EXECUTORS.—1. The Statute of Flor- 
ida clothes foreign Executors and Administrators with authority 
to bring suits, but does not authorize them to defend them. Gor- 
don vs. Clarke et als, 179. 


ADVANCEMENT.—1. A father-in-law being compelled to pay a 
debt as security for his son-in-law, the latter, thereupon, executed 
and delivered to the former an instrument of writing purporting 
to be “in full of his proportionable part of his estate.” Held: 1st, 
That this instrument of writing did not operate as a release, so as 
to extinguish the right of the wife to come in as a distributee of 
her father’s estate; 2d, That it did afford evidence of an advance- 
ment made to the wife, which must be brought into hotch-pot. 


2. There is nothing in the Act of 1845, commonly denominated the 
“Married Woman’s Law,” to prevent the husband from receiving 
and receipting for an advancement intended to be made to the 

wife. And it makes no difference that the wife dies before her 
father. 


5. Grand-children take by succession, and whatever affects the inter- 
est of the immediate parent will affect their interest. 

4. Advancements are not chargeable with interest, when brought 
into hotch-pot. Towles vs. Roundtree et als, 299. 


ALIMONY.—1. The statute law of Florida invests the Court of 
Chancery with exclusive jurisdiction over matters of divorce, and, 
as incidental to ‘that jurisdiction, the power to allow alimony in 
all cases where a divorce is decreed. 
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2. The 10th paragraph of the 3d section of the Act (Thomp. Dig. 225 
is to be considered as supererogatory, and as imposing no restric- 
tion upon the power of the Court of Chancery to decree alimony 
in proper cases where a decree of divorce is pronounced. 


3. The 14th and 15th paragraphs of section 3d do not apply to cases 
of divorce, and are applicable alone to cases where there is deser- 
tion by the husband or temporary separation of the parties. 


4. Where there was great conflict of evidence with reference to the 
value of the respective incomes of husband and wife, the appellate 
tribunal will not interfere to control the discretion exercised by 
the Chancellor in the allotment of alimony, unless it is manifest 
that some egregious error has been committed. 


5. Where ‘the wife is in the enjoyment of an income from her sepa- 
rate estate, the Chancellor may deny an application for maintain- 
ance pendente lite, and for expenses of the suite;although, upon the 
final hearing, he may decree an amount for permanent alimony in 
addition to the income from her separate estate. Chaires vs. 
Chaires, 308. 


ANSWER IN CHANCERY.—1. An answer responsive to ‘the bill 
denying the allegations therein, is conclusive upon that question, 
unless overcome by ‘the testimony of two witnesses, or of one, 
with corrobo.ating circumstances. Stephens vs. Orman, 9. 


APPEALS.—When a party pays the costs and files his appeal 
bond, but takes no further steps toward prosecuting his appeal, 
and ‘thereby causes considerable delay to the plaintiff in the col- 
lection of his judgment, it is a case where damages may be given 
as for a frivolous appeal. 


2. While the Supreme Court should be always open to receive and 
entertain causes diligently prosecuted before it for the purpose of 
justice, it should be very careful not to permit itself, even uninten- 
tionally, by a party,'to be made the instrument of useless delay. 


Stafford vs. Anders, 211. 


ATTORNEY.—1. The negligence of the attorney is the negligence 
of the party; but before the Court closes its doors against a party 
for the negligence of ‘the attorney, it ought to be satisfied that the 
negligence of the attorney has been such as to enable the client 
to maintain an action against him, else the client will be without 
remedy. Waterson vs. Seat and Crawford, 320. 

BILL. OF EXCEPTIONS.—1. It is the office of a bill of exceptions 


to place facts upon the record which would not otherwise appear 
there. A bill of exceptions should contain all ‘the facts connected 
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with the question which the party seeks to have revised by the 
appellate Court. 


BONDS, INTERNAL IMPROVEMENT.—(See Internal Improve- 
ments.) 


CATTLE.—1. If a cow be found in the possession of a defendant 
with her brand altered from that of her owner to that of the de- 
fendant, and the calf of said cow be found in the pen of defendant, 
in ‘the mark and brand of defendant, in the absence of satisfactory 
explanation on his part, the jury may find him guilty of having 
fraudulently altered the brand of said cow, with intent to claim 
the same in violation of the 12th section of the Act of February 
12th, 1832, anJd the Supreme Court wi:] not hold it error in the 
Circuit Court to refuse to set aside a verdict founded on ‘such tes- 
timony. Atzroth vs. the State, 207. 


CHARTER.—1. The rules of interpretation applicable to ordinary 
statutes,grants or contracts,are not the same as those interpreting 
grants of franchise, the latter being a much more enlarged one in 
favor of the public, consequently a mere ambiguity in the charter 
of such corporation is alone in any case sufficient to determine its 


meaning against the corporation and in favor of the public. At- 
lantic and Gulf Central Railroad Company vs. Pensacola and Geor- 
gia Railroad Company, 146. 


CONSTITUTIONAL LAW.—1. Under the Constitution of Florida, 
the Legislature are prohibited from exercising any power proper- 
ly belonging to the Judicial Department; therefore where the 
Legislature passes an act, the provisions of which are clearly and 
manifestly an exercise of power properly belonging to the Judi- 
ciary, it is unconstitutional. 


2. The directing a rehearing by legislative enactment of a case de- 
cided in this Court, is the exercise of a power properly belonging 
to this Court. 


3. After a judgement of this Court is enrolled and the term passed at 
which it was pronounced, the power of the Court over the record 
ceases, and ‘the judgement cannot be recalled or vacated. Trustees 
Internal Improvement Fund vs. Bailey, 238. 


CONSIDERATION.—1. In this case the prayer of the bill being 
that a promissory note, on which judgement had been obtained, 
might be decreed to have been without consideration, and that the 
judgment be enjoined, it was error only to direct the Master to 
take an account between the maker of ‘the note and the payee. 
The Court should first have determined the validity of the items 
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composing the consideration of ‘the note, and ‘then have instructed 
the Master, in stating the account, which to admit and which to 
reject. Owens, adm’r, vs. Rhodes, 319. 


CONTRACT.—1. It is well settled that a suppression of truth, or 
suggestion of what is not true, in some material point, wil be 
ground for setting aside any contract. Again, concealment of a 
material fact by a party to a contract is ground for relief, where 
he had better opportunity to know than the other; but where the 
facts lie equdlly open to the vendor and vendee, with equal oppor- 
tunity of examination, and the vendee undertakes to examine for 
himself without re!ying upon the vendor's statements, it is no evi- 
dence of fraud that the vendor knew facts not known to ‘the ven- 
dee, and does not make them known to him. 


2. A misrepresentation by a vendor to be ground for a recision of 
the contract, must be in reference to some material thing unknown 
to the vendee, either from not having examined or from want of 
opportunity to be informed, or from entire confidence reposed in 
the vendor, and his remedy must be pursued in good ‘time after 
the injury is discovered. 


2. The mere fact that an agreement is improvident, is no ground for 

setting it aside: it can only be avoided because of surprise, or 
mistake, want of freedom, undue influence, ‘the suggestion of false- 
hood or the suppression of truth. 


4. It is a well established principle in equity that nothing but what 
is plainly injurious to good faith ought to be considered as a fraud 
sufficient to impeach a contract. Stephens vs. Orman, 9, 10. 


1. Mere inadequacy of price or other inequality in the bargain will 
not per se constitute a ground in equity to avoid ‘the contract; 
there must be some other ingredient in the case of a suspicious 
character, such as the peculiar relation of the parties, imbecility, 
&e., from which the presumption of fraud would naturally arise. 
Chaires vs. Brady, 154. 


COVENANT.—1. When it is specified in a convenant that it shall 
be performed “ in a short and reasonable time.” what is a short 
and reasonable time is a question of law for the Court, and in de- 
termining it, the Court wi"! consider all the facts and cirenmstan- 
ces of the case. In tiis case, seventeen months considerc..’ .. 
onable ‘time for performing of the covenant. Gordon vs. Cidise, 
179. 


DEED.—(See Mortgage). 135-"4. °* 


DEFAULT.—1. When a cause is taken by writ of error or appeal 
to an appellate tribunal and reversed and remanded for further 
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proceedings, the Circuit Court may order a default for want of a 
plea to be opened, and give the parties leave to plead; and a re- 
fusal to do so, ‘in a proper case, will be error. In opening defaults, 
the Circuit Court has the right to impose reasonable terms and 
conditions. When a default is opened on condition that certain 
depositions, though irregularly taken, shall be read on the trial, it 
means on any and every trial that may take place, till the case be 
finally disposed of. Whether a default should be opened, must 
depend on all the facts and circumstances connected with the case. 
If the party be guilty of gross negligence, the default will not be 
opened. Waterson vs. Seat and Crawford, 326. 


DIVORCE.—(See Alimony), 308. 


DOWER.—1. The common law and statute fixing dower, by its 
own silent operation, raises a provision for the wife in the event 
of her surviving her husband, independent of, and without refer- 
ence to, the agreement of the parties; consequently, the right of 
the wife to dower is not derived through the husband, but by pro- 
vision of law. It is an interest which the law casts upon the wife. 


2. Our statute having extended dower to personal estate, the wife has 
the same inchoate title in personal property that she has in real; 
excepting in personal estate, it is not provided she shall have it 
in that which the husband “had before-conveyed,” as in lands. 


&. The husband cannot, by last will and testament, so bequeath his 
personal property as to deprive his widow of her right of dower 
therein; yet he may sell, or give his personal property away, even 
although it is with the avowed purpose of keeping his wife from 
getting her dower; but such sale or gift must be a bona fide one 
and be perfected. 


4. If the conveyance or transier by the husband be a mere device or 
contrivance by which the husband, not parting with the absolute 
dominion over the property during his life, seeks at his death ‘to deny 
his widow her dower in his personal estate which the law would 
assign to her, then it is void and ineffectual against her. Smith 
and wife vs. Hines, 258. 


EQUITY.—1. When there is a clear right, and the remedy in a 
Court of law is not plain, adequate, complete, and adapted to the 
rr * lar exigency of the case, then,'.nd in such cases, Courts of 

«y will maintain jurisdiction. 

2. It is too late to insist the complainant has e perfect remedy at law, 
after the defendant has answered a bill ahd submitted himself to 
the jurisdiction of the Court without objection, unless the Court is 
wholly incompetent to grant the relief sought by the bill. 


23—10 Fla 
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Equity will relieve against a contract where the party complain- 
ing was greatly embarrassed, and the opposite party availed him- 
self of that embarrassment to force a settlement favorable to him- 
self. Stephens vs. Orman, 9. 


” 
vu. 


EVIDENCE.—1. As matter of evidence, there exists a radical differ- 
ence between the matter of opinion and that of impression, as used 
in the books. The former is predicated upon the existence of a 
fact, the latter is only a deduction drawn from the assumption of 
that fact. Chaires vs. Brady, 135. 


2. It is a well-settled principle, that if a man be found in possession 
of stolen property, the law will presume him to be the thief in the 
absence of satisfactory explanation. 


. It is the duty of the jury to weigh all the evidence, and to give to 
the defendant the benefit of every reasonable doubt. It is their 
duty, under their oaths, to give to the whole testimony ‘the most 
serious consideration: but it is their right to reject all such por- 
tions of it as ‘they believe to be untrue. It is their peculiar 
province to judge of the credibility of witnesses. 


4. To alter the brand of an animal, “with intent to claim the same,” 
in violation of our statute, it is not necessary that ‘the brand for- 
merly upon the animal should be obliterated or defaced, but only 
that in addition to the old brand the accused should put his own 
brand upon it “with intent to claim the same.” Atzroth vs. the 
State, 207, 


FLORIDA, ATLANTIC AND GULF CENTRAL RAILROAD. 
-——i(See Railroads), 145. 


FRAUD—(See Dower.)—1. Fraud is never presumed but always 
proved. Yet it is well established, that fraud may be inferred 
from facts and circumstances; from the charaeter of the contract 
or from the condition and circumstances of the parties—such as 
whether the grantor keeps the bill of sale, or he retains possession 
of the goods or any part of them, and whether he parts with the 
absolute dominion over tthe property during life, and the use he 
seeks to make of it, &e. Smith and wife vs. Hines, 256. 

GRAND-CHILDREN.—1. Grand-children take by succession, and 
whatever affects the interest of the immediate parent will affect 
their interest. Towels vs. Roundtree et als, 299. 


INJUNCTION.—1. It is the right of an individual, or corporation 
having vested rights, to enjoin another corporation, where the 
damage about to be done is of a permanent and irreparable char- 
acter, and especially when the defendants seek to do it under the 
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color of a charter. Florida, Atlantic and Gulf Central Railroad 
Company vs. Pensacola and Georgia Railroad Company, 146. 


INTERNAL IMPROVEMENT ACT—(See Railroads.)\—1. A hol- 
der of bonds, issued under the Internal Improvement Act of Jan- 
uary 6, 1855, may enjoin ‘the Trustees of said Fund from appro- 
priating any portion of it to other purposes than those named in 
the Act, so as to endanger his security, even though such appro- 
priation be commanded by a subsequent Act of the General As- 
sembly. Trustees Internal Improvement Fund vs. Bailey, 112. 


JUDGEMENT, SUPREME COURT.—1. After a judgement of this 
Court is enrolled, and ‘the term passed at which it was pronounced, 
the power of the Court over the record cea'ses and the judgment 
cannot be recalled or vacated. Trustees Internal Improvement 
Fund vs. Bailey, 238. 

JUSTICES SUPREME COURT, QUALIFICATIONS OF.— 
1, Under the statute of Florida, which authorizes ‘the calling in of 
a Judge of the Cireuit Court in cases where one or two of the Su- 
preme Court Judges are disqualified, it is adsolutely necessary the 
retiring Justice should be disqualified to render the Circuit Judge 
eligible and competent to sit. This disqualification must be a le- 
gal one, not imaginary, or of feelings of delicacy, or of inconsis- 
tency, not coupled with interest, but must be valid in law. 


2. The same objection must be against a Judge as against a juror; 
because one is to judge of the law, the other of a fact. 


3. It does not always rest with the Judge alone, whose right to sit is 
questioned, ‘to say whether he is or not disqualified. In cases 
where itthere is a doubt or question, it should be referred to the 
decision of the Court. 


4. A Judge, as well as a juror, must be immediately interested ‘in 
the very issue in question, which interest must not be uncertain or 
speculative. A mere speculative possibility of such an interest is 
no sufficient ground for a principal challenge to a Juror or Judge. 
Trustees Internal Improvement Fund vs. Bailey, 213. 


MORTGAGE.—1. Parole evidence will be allowed to show that a 
deed or other instrument, absolute on its face, was intended to oper- 
ate as a mortgage or simple security, but such allowance is limited 
within the restriction that it must show some ground for equitable 
interference. such as fraud. accident, mistake, &c., in the execu- 
tion of the instrument. 


2 The reformation of a deed absolute on its face into a mortgage 


or simple security, stands on the same footing as ‘that of ‘the refor- 
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mation of any other instrument—it forms no exception in equity 
jurisdiction, and is _subject to the same rules of evidence ‘that are 
applied to other cases cognizable in that Court. 


3. The act of January 30th, 1838, entitled an act to amend an act to 
regulate the foreclosure of mortgages, (Thomp. Dig. 376,) is not an 
enlarging statute, but was only intended to restrict the operative 
force and effect of certain classes of written instruments therein 
mentioned. The case of McGriff, adm’r, vs. Porter et al., 5 Fila. 
R., 4533, referred ‘to and approved. 


4. It.is an essential ingredient to constitute a mortgage that both the 
right to foreclose and ‘the right to redeem should exist; they are 
correlative and inseparable. Chaires vs. Brady, 135. 


PARTNERSHIP.—1. Before a dissolution, partners are joint ten- 
ants of the partnership property, each of them having ah interest 
in ‘the entire possession, as well as of every parcel as of the whole, 
and without survivorship, each partner embracing the character 
of both principal and agent. After a dissolution, each partner be- 
comes a trustee for the others as to the partnership funds in his 
hands, in order to effect a fair settlement and just distribution of 
the effects. 


2. In cases of mutual mistake, going to the essence of the contract, 
equity will often relieve, however innocent the parties may be, by 
correcting the errors. 


3. If a partner, who exclusively superintends ‘the business and ac- 
counts of the concern, should, by concealment of the true state of 
the accounts and business, sell his share of the assets of the firm 
to a co-partner for a disproportionate price, by means of such con- 
cealment, the purchase will be held void. Stephens vs. Orman, 10. 


PLEADING.—1. The joinder of an improper party defen@ant does 
not affect the jurisdiction of the Court as to the parties before it. 


2. If a bill is defective in form, it should be demurred to: it is ‘too 
late to take that objection before an appellate Court. Jordom vs, 
Clark, 179. 

3. It is a settled rule of practice, that if uncertainty oceurs in any of 
the pleadings of a party, they will be most strictly construed 
against him whose pleadings they are. 

4. Where, in an action of covenant, the plaintiff avers in his decla- 
ration full performance on his part, and that is the issue to be tried, 
it is improper for the Judge so to instruct the jury as to raise the 
question of excuse for non-performance by the plaintiff. 


5. But to warrant the appellate Court to reverse the judgement for 
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such erraneous instruction, the Court must be satisfied that the 
jury was misled, and were ‘thereby influenced to render a verdict 
which they would not otherwise have given. 


6. If upon consideration of the whole case, the appellate Court shall 
conclude that substantial justice has been done between the par- 
ties, and that the jury might and ought, from the facts, to have 
come to the conclusion that they did, the verdict will not be dis- 
turbed. 


7. The Statute of Florida dispenses with proof of the execution of 
ithe instrument sued on, unless the plea denying the execution be 
verified by the oath of the party; but this provision of the statute 
has never been taken to dispense with the necessity of exhibiting 


the instrument of the jury as evidence in the cause. 


8. Where the bill of exception does not show that the instrument 
sued upon was exhibited to the jury, but it does show that the de- 
fendant asked and obtained an instruction predicated upon the 
presence and exhibition of the instrument, it will be presumed that 
it was duly offered in evidence, and he is estopped from denying 
the fact, or of predicating error ‘thereon. Hooker vs. Johnson, 198. 


PENSACOLA AND GEORGIA RAILROAD COMPANY.—(See 
Railroads), 145-6. 


RAILROADS.—1. By the terms used in the third section of the ori- 
ginal charter of the Pensacola and Georgia Railroad Company, it 
is manifest the Legislature intended to confer upon ‘the Board of 
Directors an unrestricted power to fix the terminus of said road, 
after leaving Pensacola Bay and running thence eastwardly, any 
where and at any point on the boundary line between the States 
of Florida and Georgia; and that said Directors have fixed said 
terminus via Alligator, now called Lake City, the same being in 
an eastwardly direction ‘to ‘the boundary line of Georgia. 


2. Neither the Florida, Atlantic and Gulf Central Railroad Compa- 
ny, nor the Pensacola and Georgia Railroad Company, had, under 
their original charter, an erclusire right to build their road; that 
the route of the Pensacola and Georgia Company, under the ori- 
ginal act of incorporation thereof, was authorized to be constructed 
over the same route as that of the Florida, Atlantie and Gulf Cen- 
tral Railroad, excepting only that portion thereof from a point near 
the town of Baldwin to Jacksonville. 


3. That the line of road specified im the 4th section of the act known 
as the “Internal Improvement Act of 1855,” is and was over that 
portion of the route which the said Pensacola and Georgia Rail- 
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road Company and said Florida, Atlantic and Gulf Central Rail- 
road Company, by their respective original charter, were autho- 
rized to construct a road; excepting that portion from a_ point 
near Baldwin to Jacksonville, which the Florida, Atlantie and 
Gulf Central Railroad Company had the sole right of constructing. 
And that after the acceptance of both of said Companies of the 
provisions of said Internal Improvement act. they still maintain 
their respective right to construct said road thus authorized. by 
their original charter, and both companies had a common right 
over said route, ercepting as aforesaid. 


4.The Pensacola and Georgia Railroad Company did not derive 
their authority to build their road to a junction with the Florida, 
Atlantic and Gulf Central road at or in the vicinity of Alligator 
solely from the act amending their charter, passed 15th Decem- 
ber, 1855, but that authority was conferred upon them in their 
original charter, the said amendment being but a re-enactment, in 
this respect, of power which before existed. 





5. The 24th section of the said Internal Improvement act authorizes 
the building of a branch road from the main line therein provided 
to the northern boundary line of this State. east of the Alapaha 
river, so soon as that part of the line between the Suwannee river 
and the Florida road was constructed, and the building of said 
branch road was not restricted until the completion of the entire 
line from Pensacola. 


6. The road authorized to be built by the Pensacola and Georgia 
Railroad Company, in the amendment of their charter, is not a 
lateral road nor anextension of the main line os said road, but is 
a branch road. 


7. No legislative contract with the Florida, Atlantic and Gulf Cen- 
tra Railroad Company was violated, altered or impaired by the 
Legislature, in the passing of the act of 1859, authorizing the con- 
struction of a branch road from Houstoun to the Georgia line, Nor 
is there any provision in the act of December, 1850, or in any 
other act of the Legislature, which required the assent of cither of 
said companies to the bui‘ding of said branch road. 


8. It is the right of an individual or corporation having vested rights 
to enjoin another corporation, where the damage about to be done 
is of a permanent and irreparable character, and especially when 
the defendants seek to do it under the color of a charter. 


9. Upon a careful examination of the bill, answer~and exhibits in 
this case, no evidence appears sufficient to establish the existence 
of an agreement on the part of the Pénsacola and Georgia Rail- 
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road Company, that no branch road from the main line east of 
the Alapaha river should be bui:t by them until the whole line 
from Pensacola to Jacksonville be constructed; nor does any such 
agreement appear to have been ratified and confirmed by the 
General Assembly. 


10. The Florida, Atlantic and Gulf Railroad company have not sur. 
rendered any portion of their franchise or right ot construction of 
that part of the main line of the road from Pensacola to Jackson- 
vile in any other way than the Pensacola and Georgia Company 
may have, ina portion threof, excluded their right of construetion 
by first occupying the same and building so much of the main line. 


11. Nothing appears in this case to show that ‘the Florida, Atlantic 
and Gulf Central Railroad Company have not now the same rights 
in aid of, and powers to construct that portion of the main vine of 
the road in the 4th section of the Internal Improvement act speci- 
fied, from Apalachicola river to Pensacola, they had at any time 
after their acceptance of the provisions of the Internal Improve- 
ment act. Florida, Atlantic and Gulf Central Ralroad Company 
vs. The Pensacola and Georgia Railroad Company, 145,-’6-7. 
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Washburn’s Digest of Reports, Vol. 1. 

Revised Statutes, 1850. 

Acts of 1852, °53, °54, 55, 56, 57. 


NEW HAMPSHIRE. 


New Hampshire Reports, Vols. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
14, 15, 19, 20, 32, 33, 34, 35, 36, 37. 

Foster's Reports, Vols. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11. 

Gilchrist’s Digest of Reports, Vol. 1. 

Bell’s Digest of Reports, Vol. 1. 

Compiled Statutes, 1853. 
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Acts of 1851, ’54, °55 2 copies, ’56, °57, ’58, 59 3 copies. 
CONNECTICUT. 

Connecticut Reports, Vols. 18, 19, 20, 21, 23, 24, 25, 26, 22 miss- 
ing. 

Revised Statutes 1849. 

Compilation of Statutes 1854. 

Private Laws, Vols. 3, 4. 

Acts of 1852, °54, °55, °56, °57, °58, °59. 


MASSACHUSETTS. 


Metcalf’s Reports, Vo's. 8, 9, 10, 11, 12, 13. 
Cushing’s Reports, Vols. 1, 2, 4, 5, 7, 8, 9,—copies of vol. 8, 11, 


Gray’s Reports, Vols. 1 2 copies, 2, 3, 4, 5, 6, 7, 13. 
Revised Statutes, 1860. 


Acts of 1855, °56, ’57, 58, 59 2 copies. 
NEW YORK. 
Barbour’s Reports, Vols. 1, 2, 3, 4, 5, 11, 12, 13, 14, 15, 16, 17, 18, 
20, 21, 22, 23, 24, 25, 26, 27, 29. 
Hill’s Reports, Vol. 6. 
Denio’s Reports, Vols. 1, 2, 3. 
Selden’s Reports, Vols. 1, 2; 3, 4, 5. 
Kernan’s Reports, Vols. 1, 2, 3. 
Comstock’s Reports, Vols. 1, 2, 5. 
New York Reports, Vols. 14, 15, 17, 18, 19. 
Index to Laws, Vol. 1. 
Index to Documents, Vol. 1. 
Acts of 1848, °49, °50, °51, °53, °54, °55, °56, *% 8, °59, 3 copies. 
PENNSYLVANIA. 
Pennsylvania Reports, Vols. 1, 2, 3, 4,6, 6, 7,4 9, 10; 2, 3 we 
22. 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 3: 
tevised Statutes, 1859, Vol. 1. 
Republished Laws with notes and referenees, Yol, 10. 
Acts of 1838-’9, °39, ’41, 42, °43, °45, °S4, °55, °56, °57, °58. 


NEW JERSEY. 
Green's Reports, Vols. 1, 2, 3. 
Green’s Law Reports, Vol. 1. 
Zabriskie’s Reports, Vols. 2. 3, 4. 
Halstead’s Chancery, Vo‘s. 1, 2, 3, 4. 
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Harrison's Reports, Vols. 3, 4. 
Dwtcher’s Reports, Vols. 1, 2. 
Stockton’s Chancery, Vol. 2. 
Spencer’s Reports, Vol. 1. 

Revised Statutes, 1847, Vol. 1. 
Nixon's Digest of Laws, Vol. 1. 
Compilation of Laws, 1833, Vol. 1. 
Acts of 1851, 2, 3, 4, 5, 6, 7, 8, 9. 


OHIO. 


2, 3, 5, 6, 7, 8, 11, 14, 15, 16, 17, 18, 19, 


Ohio Reports, Vols. 1, 2, 5, 

Index to the Laws, Vol. 1. 

Digest of the Statutes, 1841. 

Acts of 1829, °34, °35, °36, ’37, °38, °389, °41, °42, 


°47, °48, °49, °50, °51, °52, °54, °S8. 


INDIANA. 


Blackford’s Reports, 8 Vols. 
Tanner's Reports, Vo's. 8, 9, 12. 
Porter's Reports, Vol. 47. 
Carter’s Reports, Vol. 2. 

Revised Statutes, 1843, Vol. 1. 
Revised Statutes, 4852, Vols. 1, 2. 

Acts of 1829, °33, °34, °41, °42, °44, °45, °46, °48, 


"OT, “OS °59. 


CALIFORNIA. 


California Reports, Vols. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 13, 2 copies 


of Vols. 3. 4, 5. 6. 7. 8, 9, 10, 18. Vol. 12 misssing. 


Iand Laws of California, Vols. 1, 2. 


Acts of 1850, °51, 52, °53, 54, °55, °56, °T, °58, °59. 


ILLINOIS. 


Gilman's Reports, Vols. 1, 2, 3, 4,5 
» 


Illinois Reports, Vo's. 11, 12, 13, 14, 15, 16, 17, 18. 19, 20, 21. 29. 


Scammon’s Reports, Vols. 1, 2. 3. 4. 


Freeman's Digest of Reports, Vols. 1, 2. 
tevised Laws of Illinois, 1833, Vol. 1. 
Revised Statutes, 1845, Vol. 1. 

Revised Statutes, 1858, Vols. 1, 2. 


"43, "44, °45, °46, 


"49, °50, °S 


20. 
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Acts of 1830, °31, °35, °38, °39, °41, °43, °47, °49, °51, °53, °54, 


MICHIGAN. 


Douglass’s Reports, Vols. 1, 2. 


Michigan Reports, Vols. 1, 2, 3, 5,6, 7. Vol. 4 missing. 
Harrington’s Chancery Reports, Vol. 1. 
Revised Statutes, 1846, 1 Vol. 
Compilation of Laws, &c., 1820. 
Acts of 1837, °87-’8, °39, °40, ’41, °42, °44, °45, °46, °47, °48, 
"51, °53, °57, °59. 

RHODE ISLAND. 


Rhode Island Reports, Vols. 1, 2, 3, 4, 5. 
Revised Statutes, 1844. 

Revised Statutes, 1857. 

Supplement to do., 2 copies. 

Acts of 1852, °54, °54, °54, °55, °35, °57, °57, °58, °59. 


WISCONSIN. 
Wisconsin Reports, Vols. 1, 6, 7, 9. 
Chandler’s Reports, 4 Vols. 
Code of Procedure, 1 Vol. 
Revised Statutes, 1849, 2 copies. 
Acts of 1853, °54, °57, °58, °59. 


MINNESOTA, 


Minnesota Reports, Vol. 1. 
Revised Statutes, 1851. 
Statutes of Minnesota, °49-"58, 
Acts of *57-’S8. 


Journal of Convention. 
IOWA. 


Morris’ Reports, Vol. 1. 

Green's Reports, Vols. 1, 2, 3, 4. 

Iowa Reports, Vols. 4, 5, 6, T. 

Code of Iowa, 1851. 

Revised Statutes, 1860. 

Acts of ’57, °58, °52, °d4. 
KANSAS, 

Statutes oftheTerritory, Vol, 1. 

Acts of ‘57, °57-8. 
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NEBRASKA. 
Laws of 1858. 
WASHINGTON TERRITORY. 


Acts of °55, °55, °55, 3 sessions. 
NEW MENICO. 





Acts of °51, °52, °53, °54, 55-6. 
UTAH. 
Acts of 1854. 
CHICKASAWS. 
Constitution, Laws and Treaties, Vol. 1. 
CHOCTAWS. 
Acts of General Council, from 1852-57, Vol. 1. 
NOVA SCOTIA. 
James’ Reports, Vol. 1. 
ELEMENTARY LAW. 
Smith’s Commentaries, Vol. 1. 
Sedwick on Statutory Law, Vol. 1. 
Wheaton’s Law of Nations, Vol. 1. 
Dean’s Medical Jurisprudence, 1 Vol. 
Chitty’s Criminal Low, Vols. 1, 2, 3. 
AMERICAN STATE PAPERS. 
Public Lands, Vols. 1, 2, 3, 4, 5. 
United States Statutes at Large. 


UNITED STATES REPORTS. 


Supreme Court Reports, Vo's. 2, 16. 
Crabbe’s District Court, Vol. 1. 

° ENGLISH LAW REPORTS. 
American Reprint, from Vols. 50 to 75 inclusive. 


Exchequer Reports, 34 Vols. 
Ecclesiastical Reports, 8 Vols. 


The Act of the General Assembly of February 13, 1861, having 
placed the Judicial Library of the State under the “exclusive con- 
trol and supervision of the Supreme Court of the State,” the Judges 
of said Court earnestly invoke the co-operation of all interested, 
in the preservation and increase of said Library. 

Court Room, April 3d, 1861. 














